SPEECH 


OF 


MR.  BERRIEN,  OE  GEORGIA, 


ON  THE  SUBJECT  OF 


SLAVERY  IN  THE  TERRITORIES. 


delivered  in  the  senate  of  the  UNITED  STATES,  FEBRUARY  11  t  12,  1850. 

The  Senate,  as  in  Committee  of  the  Whole,  proceeded  to  the  considera¬ 
tion  of  the  resolutions  submitted  by  Mr.  Clay,  to  settle  and  adjust  ami- 
cably  all  existing  questions  of  controversy  between  the  States,  arising 

°UM  m'SS.v1"!/  SlaVery’  Upon  fair-  e<luitable,  and  just  basis.  ° 
Mr.  l.ERRIEN  addressed  the  Senate  as  follows  • 

interest  of  vast  magnitude  is  affected,  directly  or  indirectly  bv  the  nrt. 

cip  es  which  are  involved  in  the  discussion  before  the  Senate  It  i<Tim 

f°S*lb  e  to  fstimate  the  magnitude  of  that  interest  by  a  consideration  of 

fppH  CUDiaiy  ?  a  vf’  £reat\as  that  unquestionably  is.  No,  sir  •  there  are 
eelings  inseparably  associated  with  that  interest  wTnVL  nn  rr! 

nected  .nth  it,  is  capable  of  appreciating.1  “let^recoLcRonS' 

fancy  ;  they  are  the  occupations  of  manhood  ;  they  are  the  graver  thoughts 

some'of'the  vfrv  besfaff  7ith  °Ur  emPIoYments.  our  habits,  with 

oine  oi  tne  \ery  best  affections  of  our  nature.  That  interest  has 

:  udely,  persevermgly  assailed.  It  were  idle  to  forbear  to  state  as  it  is  use 

t  °/  hunger  to  which  they  are  exposed.  You  will  permit 
,e  tHfledvdth  f  Sn°*i  hai'e  a.wakf,ed  a  feeling  which  can  no  Lger 

aenace  Yon  wllT  pl?‘aly;  th<i  OCCasiorl  demands  lt-  I  utter  no 
u  w ill,  I  trust,  listen  to  the  friendly  voice  of  the  warning  tn 

epeTstrlhTTZ*  “  the  **  ^  «  whiS,  ffiXSf  1 

a?  !  r*  ’  c  A,  a^er  no  menace.  It  is  not  my  purpose  to  do  so  iVfv 
-spec!  for  myself,  for  the  Senate,  and  especially  for  my  associates  in  this 

^ntrirUkl,reSSarily  exclude  them  from  'any  rZaTwhich  IhLve 
re  that  th^u^tf  \t0  tllroUsh  them  to  their  constituents.  I  de- 

Mig^tizens^f  the  free  States^'*'  UnderSt°°d  by  the  Patriotic  aad 
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fanaticism  by  which  we  are  now  assailed  was,  in  its  origin,  proba 
The  fanaticism  Dyy_  tiz(sng  of  the  free  States>  as  lt  was  to  us. 

bly  as  annoy  g  oppose  it,  or  they  did  not,  oppose  it 

Th,?  £  .he",  h.  "  ton  glv«,  I  ll»ir  opp»i.i». 

with  the  ettect  wmcn  S  they  gave  it  their  sanction,  by  the 

In  fact,  sir  and  to  a  ™  wh\ch  it  professed,  and  by  simply  pointing 

gglMHfSSSSrS 

•1  lVh  We  have  seen  a  large  section  of  a  great  party  seceding  from 

£  poSfea^  assoclte,  upon"  the  avowed  ground  of  what  they  denomi- 

soil”  And  we  have  witnessed  the  remnant  of  that  party, 
and  the  aggr.g.t.  of  fh.lr ,?PP— • ,  Kto 

**  ^irTrn15^— »'  •»«  *»*• 

K™rSfon  composed  of  s.higs  and  democrat.,  of  soo.dei.,  and  abo- 

afi@$^cws*n  uta 

f  Tt  is  that  feeling  which  is  sadly  expressed  m  the  family  circle, 

and  around  £dometicghearth.  It  is  that  feeling  which  you have  awak- 

ened.  It  is  that  feeling  which  you  must  respect  in  your  future  le* 

tion  upon  this  su lyect  personal  hazard  of  the  popularity  and 

AhT  hl"e  SKith  my  friends  of  the  free  States:  foreseeing  the 

rjdTrii  upon  «..  I  h.,e  jiinrf  wf.h  .horn  a 

rh  “4^1,  ““  r«‘"‘ ° 

bfood  and  Treasure  is  about  to  subject  us-unless,  under  the  mercy  o 
Providence,  we  are ’guided  by  wiser  counsels  than  Uiose  we  ^ave 

ed— to  an  ^canToTquestAonW  sink  into  insignificance.  : 

expended  upon  the  “exlcan Stives  of  the  free  States  in  the  effort  t 

SJtoolinrSicW  Nay,  sir  if  some  two  or  thre 
of  them  could  have  remained  firm  upon  the  ground  they  had  occupied, 
f  u  heen  nrevented  I  am  desirous  now  to  unite  m  averting,  i 

would  have  .^XXngTrs  which  are  threatened.  It  may  require  som 

self  sacrifice^ Mttt ^requh-e  the  sacrifice  of  popularity  or  official  static, 
i  fm  willing  ‘to  make  it,  if  you  will  present  to  me  any .ground  upon  whic 
pn  honest  man  may  unite  with  you  in  giving  peace  to  th„  country,  l  K 
sfe  that  i“mak  ng  this  offer,  the  sacrifice  upon  my  part,  would  be  con 
narativelv  trifling  with  those  of  men  in  the  earlier  stages  of  hkv.it 
more 'extended  prospects  for  the  future,  and  with  g^er  politicid  asgr; 
tions.  But  I  am  willing  to  give  you  all  I  have.  It  may  be  less 
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Sy  Srtls  That  ITJ/I  aU  that  1  have  to  give’  for  ‘he  first  desire  of 
y  eart  is  that  to  which  you  cannot  minister 

1  have  endeavored  thus  to  present  to  the  consideration  of  tho  n. 

MS  1 7  °r 

»iS’,  ii:t 

-s  of  tKftrsi 

S/S?  ft  s  ftKf  rste 

totxisai'sfta-r  -  -*  **  -j.’aft 

Ihere  are  other  difficulties  which  have  been  connected  with  this  sub 

bolder  T™ey  X®  X”  generated  by  the  madness  of  fanaticism  •  by  the 
the  ev  Tli  ca,c“Iatlng>  more  selfish  spirit  of  political  demagogues7-  bv 
the  exmtable  and  excited  teelings  of  a  wronged  and  insufted  neonhf 

seffisLTfi7  be  su.r“ou”‘.ed>  »f  we  resolve  to  meet  them  in  the  unselfish’ 
us  wXTT?  SP1”  ^hlCh  °U1'  dUty  demands  frem  all  and  from  each  of 
whatever  witS 

T'thTh  bT  v  f onsti‘ut‘?nal  Principle.  Sir,  there  have  been  many  crisis 

iced  us  le-indlweX>°  tblS  Re,Publlc~appalling  dangers  have  often  men- 
.  us— and  we  have  more  than  once  stood  upon  the  brink  of  a  n™i 

lice,  from  which  one  advancing  step  would  have  plunged  us  into  the 
TchTnfh  abyA  °f anarchy’  with  aU  its  countlesssTrfors.  TtTeast 
•olitica,  esIaS  C  X  EZTL5 

as  Twal/enTd  tT  ?  anu  seIfishness ;  has  dissipated  the  mists  of  error  ; 
as  awakened  the  slumbering  patriotism  of  our  countrymen  •  and  has 

rhriTal  stXSgthraSndnOUS  UnScathed  amid  the  tumult!  in  all  its 

p  fel  la  strength  and  vigor.  So  may  it  ever  be  1  In  the  darlrpui 

W^SrSSr"'  h1  US  never ,despair-no  sir,  let  us  never  despair. 

wnTd  Till  r X  agu-  X  somewhat  checked  the  current  of  my  blood 

iTch  f  h  C  ‘,ngi  thlS  h°pe  With  a11  the  hopefulness  of  youth.  I  would 

.anTeT  T  mi?ht  be’  t°me  P°rtion  of  the  dauntless  spirit  of  the  gallant 
tanner,  tossed  upon  the  raging  billow,  F  ^anant 


All  around  him,  one  wide  ocean, 
All  above  him,  one  dark  sky/ 


member!™'1  ***  ^  ^  temPeSt’  C°U'd  °heerily  sing  or  gratefully 

"  X,he,re  !  a  sweet  littIe  cherub  sits  perched  up  aloft, 

1  o  look  out  a  good  berth  for  poor  Jack.” 

ChXfaT VneeoDlir ’  TdweSS!dnS  myS,e]f  t0  the  highest  ^gislati  ve  assembly  of 

-  ass h 

r.s,  enabled  them  to  construct ;  and  that  countless  generations  eniov 
b&fi  heritage  which  they  have  transmitted  to  us? aTj  which?  by' 
blessing,  we  will  transmit  to  them,  will  in  distant  ages  unite  in  the 


tribute  of  gratitude  to  their  memories,  which  in  this  our  day  it  is  our  pn- 

vilege  to  offer.  ,  /•  •  .ini(r:nfr  this  hope)  that  the  providence 

Yet,  sir,  we  must  not  thfaSy  of  man,  and  that  we  must  be 

of  God  is  often  exerted  through  the  age  >  mercy.  I  ask  of  my 

mindful  of  our  own  duties  if  we  woul id  h  p  ^  ^  Y  consideration 

honorable  associates  m  this  chain  e  ,  .  >  ,  h  can  alone  lead  to  a 

of  this  subject,  in  that  spirit  of  ^^Hh^  we  are  brethren  of  a  com- 
propitious  result.  political  ties.  I  ask 

moil  family,  united  by  a  thousana  o  &  conflict  as  that  which  men- 

them  especially  tc ^remembe >  ,  ^  be  dimmed  by  the  unnatural  char- 

aces  us,  the  splendor  of  vict  y  achieved.  Coming  to  the  consid- 

acter  of  the  strife  in  whicl  f  tbese  feelings,  it  seems  to  me 

sas X°i”,  5 !* sr 

these  honorary  prefixes  in  whic  _  t  and  admiration  have  been 

dulge,  it  will  be  because  those  titles  to  X  World  ;  it  will  be  be- 

caus^he^rafready  inVfull  enjoyment  of  the  rich  reward  which  is 
bestowed  by  ,.The  unbought  homage  of  the  brave  and  free”  . 

i  j  r*  ii  •  pi  imp  where  liberty  has  a  resting  place, 

in  his  native  land— of  all,  in i  ei .  ery -  c  _  ,  wish*s  that  he  may  long 

or  freedom  a  votary.  He  ha  y  •  g  called  to  cast  off  this  frail 

live  to  enjoy  it ;  and  when  at  last  he  Jalhcefully  worn,  that  his  closing 

±”n,”ly0~“-  X:Cb.pPJ,  *4  M  peTH  **  «■"» 

'VittSS&Zfcs:  .ifrsxs  i  x 

fore  the  Senate,  I  have  been  presented 

nute  examination  of  the  seveiai  re>  oge  to  abstract  from 

by  *.»— « 'afts&asi  ..  m,  -»i  be 

them  those  principle- ,  the  .  ,  .  ■»•  lls?tment  of  this  unhappy  con- 

best  calculated  to  lead  to  an  am, cable  adjustment  or  tn  0fVeso1U- 

troversy.  The  Senator  from  Ken  u®  ?  P/e t'  He  states  his  rendi¬ 
tions,  which  propose  a  compromise  of  this  consistent  with  the 

ness  to  accept  such  modification  of  them  a  >  senators,  Here  is  my 
great  purpose  in  which  they  origma  e.  . ni  the  spirit,  if  not  the  lan- 

offering  on  the  altar  of  my  coun  ry.  P '  %  atlvthing  more  advanta- 

guage,  of  a  Roman  poet,  he  says,  *  i  offer  to  you 

tageous  than  this,  propose  it ,  if  not,  accept ,  ^  be  met>  It  musi 

The  proposal  is  fair,  frank,  an  »n  ) .  What,  then,  sir,  is  th< 

be  met  in  the  same  spirit  m  which  it  a  *^  ^68  of  the  South,  stanc 

condition  in  which  we,  who  are  1  .P^  -n  ,he  proseCution  of  the  wa 

upon  this  occasion?  Tou  ha  e  1  ’  ,  t  mCTely  acquired,  t 

with  Mexico,  an  extensive  territory.  Y™  and  re 

number  of  acres  of  land,  « 

gulations  under  the  provisions  of  the  lou™  ®??1  .  ,ivin„  men,  the  sov 

the  Constitution,  hut  you  have  acquired  l^abiUnts,  1  ^  transfei 

ereignty  over  whom,  which  was  exercised  by  Mexico,  hu '  fo 

ed  to  you.  You  are  under  an  obligation  •»  P  ®  stipulations,  whic 
these  men,  for  you  have  hound  yourselves  by  treaty  stipulate  , 
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have  become  the  supreme  law  of  the  land,  to  give  that  protection  which 
can  be  no  otherwise  afforded  than  by  extending  to  them  a  government. 
Now,  in  the  formation  of  this  government,  and  in  advance  of  any  distinct 
proposition  upon  the  subject,  what  do  we  hear  from  the  Legislatures  of  the 
free  States,  or  the  representatives  of  those  States  who  have  chosen  to  ad¬ 
vert  io  this  subject  upon  this  floor  ?  \  ou  are  about  to  make  a  government 

for  these  Territories.  That  you  owe  to  the  people  who  have  been  transfer- 
ed.  \  ou  are  about  to  maive  provision  for  the  disposal  of  the  public  do¬ 
main,  and  for  the  regulation  of  the  intercourse  of  those  who  may  emigrate 
to  that  Territory.  That  you  owe  to  your  own  people.  And  it  is  just  at 
this  point  that  the  controversy  commences. 

The  South  says  to  you,  we  are  a  portion  of  the  American  people  ;  we 
have  equal  rights  with  you  in  this  Territory  ;  we  require  that,  in  the  regu¬ 
lations  which  you  make  for  it,  you  shall  do  nothing  which  will  embarrass 
those  rights— nothing  which  will  prevent  us  from  the  full  exercise  and 
enjoyment  of  them. 


The  North  says,  you  cannot  be  permitted  to  enter  those  Territories 
unless  you  divest  yourselves  of  certain  rights  which,  within  the  limits  of 
the  United  States,  you  possess. 

This  is  the  bone  of  contention.  But  more  particularly,  there  is  a  do¬ 
mestic  institution  prevailing  in  a  portion  of  these  States.  ’  The  Senator 
*rom  Massachusetts  (Mr.  Webster)  will  excuse  me  if  I  still  use  the  term 
which,  on  a  former  occasion,  was  subjected  to  his  criticism  •  and  if  it 
shall  be  still  a  subject  of  cavil,  I  invoke  the  aid  of  the  Senator  from  Mis¬ 
sissippi  (Mr.  Foote)  to  vindicate  it  etymologically—- to  prove  that  the 
word  statuo  is  interpreted  to  set  up,  to  appoint,  to  establish ;  and  that  the 
relation  which  exists  between  the  different  classes  at  the  South  may  be 
properly  denominated  an  institution  set  up,  appointed,  or  established  by 
those  who  have  the  control  over  it.  I  repeat,  then,  there  is  in  a  portion 
of  these  States  a  domestic  institution,  which  I  beg  Senators  to  remark  was 
at  the  time  of  the  formation  of  this  Constitution,  common  to  all  the 
States ;  which  was,  at  the  time  of  the  Declaration  of  Independence,  com- 
mon  to  all  the  colonies ;  one  which  is  deemed  necessary  to  the  comfort 
and  happiness  of  those  by  whom  it  is  retained  ;  that  they  entered  into 
their  present  bond  of  union  with  this  institution  subsisting  in  its  full  force 
as  it  now  does,  with  the  declared  purpose  to  continue  it  indefinitely  •  that 
they  were  not  merely  accepted  and  welcomed  into  the  Union  of  the  States 
with  this  institution,  but  were  urged  into  it.  And  yet  it  is  this  institution, 
•existing  at  the  time  that  the  Constitution  was  formed,  with  the  avowed 
determination  by  Southern  men  to  continue  it  in  that  Union  which  was 
about  to  be  formed,  which  was  recognised  and  protected  by  various  pro¬ 
visions  of  the  Constitution  ;  it  is  this  institution,  the  existence  of  which  is 
to  deny  to  a  portion  of  the  people  of  the  United  States  the  rights  which 
they  would  otherwise  be  permitted  to  exercise. 

The  South  asserts  then,  her  right  to  participate  in  any  and  in  all  of 
the  Territories  which  may  be  acquired  by  the  United  States.  She  asserts 

Th  f?hit0  eimgrate  1°  tJ?en?’  Wlth  her  ProPerty  of  every  description, 
fhat  is  the  precise  right  which  is  denied  by  the  North  ;  accompanied  by 

this  further  declaration,  made  in  legislative  bodies,  and  on  this  floor  tha^ 
it  is  not  merely  the  principle  of  free-soilism,  as  it  is  now  understood  which 
is  to  guide  the  future  action  of  the  Congress  of  the  United  States— for 
that  is  limited  to  the  avoidance  of  that  most  horrible  of  all  grievances  the 
extension,  as  it  is  called,  of  slavery  to  a  soil  which  is  now  free— but  the 
proposition  whic.i  is  maintained  here  and  elsewhere  is,  that  neither  in  the 


6 


present  nor  in  any  future  acquisition  of  territory  which  shall  be  made  b> 
the  United  States,  whether  it  be  slave  or  free,  shall  slavery  exist.  The 
flag  of  this  Union,  according  to  this  idea,  is  never  to  float  over  any  State 
or  Territory  in  which  slavery  may  exist,  unless  it  is  m  those  btat.es  or 
Territories' where  it  is  now  established.  If  it.  could  be  sko™  a?^  1 
have  strength,  1  hope  to  be  able  to  show— that  the  South  has  with  the 
North  equal  rights  under  this  Constitution ;  that  the  inevitable  result  of 
that  equality,  is  an  equality  of  right  to  participate  in  all  the  acquisitions 
which  are  made  by  this  Government ;  and  that  no  incidental  circumstan  ,e 
attending  the  condition  of  any  one  of  the  parties  to  the  Constitution,  can 
in  the.  exercise  of  an  implied  power,  destroy  the  ngh  which  is  founded 
upon  that  elementary  principle  of  equality — if  this  be  demonstrated,  .  ere 
would  result  an  obligation  on  the  part  of  Congress,  supposing  them  to  be 
invested  with  the  power  of  legislation  upon  the  subject  of  slavery,  not 
merely  not  to  prohibit  the  citizen  of  ihe  United  States  from  the  enjoy 
ment  of  a  right  to  participate  in  the  common  territory  of  the  Union  bu 
to  remove,  if  it  were  necessary,  any  obstruction  which  existed  to  the  en¬ 
joyment  of  that  right.  If  Congress  possessed  a  power  to  legislate  upon 
the  subject  of  slavery  in  the  Territories  of  California  and  New  Mfxie  , 
and  there  existed  any  obstruction  to  the  exercise  of  his  right  of  the. citi¬ 
zens  of  the  South,  they  might,  with  confidence,  appeal  to  them  to  exeimse 
this  legislative  power  for  the  purpose  of  removing  these  obstructions  But 
we  make  no  such  appeal.  And  now  I  desire  Senators  to  observe  .he  look¬ 
ing  upon  which,  so  far  as  I  understand  it,  the  Southern  claim  rests.  VV  , 
make  no  claim  to  your  interference.  We  do  not  invoke  the  exercise  of 
your  legislative  power.  We  deny  that  you  possess  such  powers.  We 
sav  to  Congress,  exercise  the  power  which  you  possess,  r™  *1™ 
source  this  may  he  derived,  of  instituting  governments  lor  these  Terri¬ 
tories.  Abstain  from  legislating  upon  the  subject  of  s  avery.  \ mu assert 
one  principle,  and  we  another.  Leave  that  principle  to  be  decided  by 
the  constitutional  arbiter  between  us  We  do  not  ask  y°m  'eg|®’ 
aid.  What  we  deprecate  is  your  legislative  interference.  >  «  "  “ 
governments  of  these  Territories  as  you  may  see  fit.  No  Southern  naan 
will  interfere  to  oppose  your  progress.  But  abstain  from  the  use 
power  which  you  affirm  and  we  deny,  and  give  us  the  privilege  of  refer- 
?°„g  the  question  of  difficulty  between  us,  to  the  common  arbiter  estab¬ 
lished  by  the  Constitution.  Organize  your  Territories  as  you  will -but 
abstain  from  any  act  of  legislation  calculated  to  a  n  ge  _ie  J  y 
of  a  right  which  we  assert.  Abstain  from  any  legislation  which  will 

interfere  with  the  enjoyment  of  that  right,  and  then  boldly  adva5Jc^| 
with  all  the  power  of  your  intellect,  maintaining  the  opinion  which  you 
hold,  give  us  the  right,  with  humbler  faculties  and  feebler  mte  ,  , 

go  before  the  constitutional  arbiter,  and  to  assert  our  rig  s. 

This  is  the  state  of  the  contest,  and  in  this  state  of  things* .j  to_ 

the  Senator  from  Kentucky,  what  is  it  that  we  are  m  a  condition  to  sur 
render  ?  What  is  it  that  we  shall  be  asked  to  yield  ?  W  e  sa}  taa 
have  a  right  to  participate  in  these  Territories,  and  we  ask  you  to  leg 

late  for  them  without  interference  with  our  enjoyment 
vou  deny.  Give  us  then  the  privilege  of  going  before  the  constitutional 
tribunal  What  are  we  to  yield  ?  Must  we  yield  our  constitutional  nght 
to  invoke  the  judgment  of  the  highest  judicial  tnbuna  o 

have  nothing  else  to  yield.  t  mutr  Kp  as 

I  am  perfectly  aware,  sir,  that  in  reference  to  this,  it  may  besai, 

was  said  upon  the  Missouri  question,  that  it  is  an  abstraction  ,  that  it  we 
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have  the  constitutional  right  which  we  claim,  no  legislation  of  Congress 
can  interfere  with  it.  I  agree  that  it  cannot  legally  interfere — I  agree 
that  all  legislation  of  Congress  conflicting  with  the  constitutional  right 
oi  the  citizen,  is  invalid;  and  I  maintain  that  such  legislation  upon  the 
part  of  Congress  would  so  interfere,  and  would  therefore  be  in  law  invalid 

But  what  then,  sir?  Would  it  be  so  in  fact,  while  it  was  in  operation’ 
and  before  the  judgment  ?  * 

No,  sir ,  the  legislative  declaration  that  the  Southern  people  should  not 
,.  permitted  to  go  into  those  Territories  with  their  slaves,  would  prevent 
adl  emigration  from  the  South  until,  at  least,  the  final  judicial  determina- 
>101nii  j  6  1'les^on  should  be  obtained.  Meantime  the  Territories  would 
oe  filled  up  by  free  laborers,  and,  in  the  exercise  of  that  right  which  we 
all,  ot  the  South,  as  well  as  the  North,  concede  to  the  people  of  the  Ter¬ 
ritories,  when,  at  the  proper  time,  they  come,  under  the  sanction  of  Con¬ 
gress,  to  form  their  constitutions,  to  do  so  according  to  their  own  wishes _ 

at  that  time  all  emigration  from  the  South  having  been  necessarily  pre¬ 
vented  by  this  legislative  action,  the  question  of  their  rights  would  be 
decided  exclusively  by  the  advocates  of  free  labor.  We  should  be  again 
in  the  condition  we  are  in  with  regard  to  California,  and  we  should  be 
told  then,  as  we  are  now  with  regard  to  it,  good  gentlemen  of  the  South 

ilIS,ri,(:°ngreSS.that  haS  Prevellted  y°«  from  going  to  California  and  , 
establishing  your  institutions  there;  it  is  the  people' of  California  them- 

selves.  California  has  filled  up  by  emigration  from  the  free  States,  while 

^he£.e?u  !  &ou,{  1  have  been  prevented  from  emigrating  by  the 

doubt  that  has  been  thrown  upon  their  rights  to  take  with  them  their 
slave  property.  In  this  manner  the  legislative  prohibition  would  produce 
an~  confrol  the  destiny  of  the  Territories  to  which  it  should  be 

vfllMi?1  aS-C[fCU,ay  as  ‘f  had  had  leSal  validity,  even  though  its  in¬ 
validity  might  subsequently  be  established  by  the  proper  tribunal. 

Now,  then,  I  appeal  to  Senators  in  all  fairness  :  You  assert  your  right 

rL  X  nUSth,e  privfe°f  Ca,Tyhl8  our  property  into  those  Terrfto- 
ries,  which  we  deny.  Will  you  legislate  upon  the  subject,  and  thereby 

ifdTn  theSB  y°pT  TeS  i°f  ,,  le  mtermediate  effect  of  that  legislation,  even 
in  the  result  it  should  be  pronounced  invalid  ?  Is  that  fair  ?  Is  there 

candor,  or  manliness  in  it?  Is  this  that  feeling  upon  which  you  can  rely 

therhb  Pr®servatl°n  of  thls  Union?  You  know  well  it  is  not  held  toge- 
ther  by  the  parchment  upon  which  the  Constitution  is  written.  You 
know  well  that  its  security  is  in  the  hearts  of  the  people.  Do  you  think 
that  by  availing  yourselves  of  your  numerical  power  to  pass  an  act  of 

AoseT^r,0/1  the  SUnbjlCt  °f  taVel'y’  in  the  governments  of 

thot  nd  !  eS  whlch  ?iay  be  eventually  determined  to  be  invalid  and 
thus  advantaging  yourselves  in  the  interim  of  the  indirect  effect  of  such 

legislation  you  will  lay  the  foundation  of  harmony  and  good  feelin"  ? 

Do  you  think  that,  by  that  indirect  mode  of  procedure  you  are  cherish 

narion0depSends™eniS  °I ,affect*°n  for  th®  Union> 011  which  the  safety  of  the 
tion  depends  .  I  address  the  question  to  you  with  feelings  of  fWn 

cn tert^ii'n  no  dest,  »Pf  d^  ,c?rd.ial.ity\  God  knows  that  on  this  occasion  ?l 
entertain  no  desire  to  deal  in  irritating  crimination  of  any  sort. 

K,.h .  n°";ilJ)Ir-  President, 1  ask  of  gentlemen  who  differ  from  us  on  this 
subject,  to  allow  us  to  reason  upon  the  question  of  this  power  which  is 
asserted  on  the  one  hand,  and  denied  on  the  other.  Thbfis  a  tribunal  to 
which  it  becomes  us  to  refer  it  more  readily  than  to  any  other  If  the 
opinion  of  honorable  Senators  who  assert  this  power  be  Correct,  it  will 
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be,,  the  scrutiny  to  which  I  propose  to  .object  it ,  if  not,  I  onnot  be- 

-a.  “r“ff"rSi  sa 

citizen  of  the  “  ffgXZZ  t2Xf£  S  A«- 

Siisigiiglss 

grating  into  those  yLiriarive  obstacle  in  their  way. 

involved  in  thi* 

ptce°rft  a?- 

these  Territories  with  their  property  non  otetente,  al!^ 

feommo? 

the  slaveholding  States  to  participate  m  t  e  com  ~  II*  t|iey 

"S  ras ^ 

it.  Thirteen  mdepend.n.  Jg*  j—»  ~ 
nected  by  the  articles  of  confederation.  h  a  th  were  free  and  in¬ 
fect  union,  established  our  federa  .  •  ti  J  independence,  and 

'  »d  ->■  n 

S5rtS»  .h.y  ««/»•«■ rzrsj 

by  the  country  of  which  they  were  colonies,  by  and  inde- 

were  severally  and  by  name  acknow  e  ge :  reguited  from  their 

pendent.  Well  now  sir,  their  e^ua!'X"  to  eauality  I  do  not  know 
”Sif5-' .“STS  K5  h  n..y  b.  necessary  to  resort  to 

“““  k".”’ X -  •  -*■  ^.•rsi^jzsez 

-5 

dwarfls  ajtucta  manTs”  giant^  aZall  republic  is  no  less  a  severe, gn  State  than  the  most 

P  The  thirteen  States  of  tlusJT Constitute n of* thl  United^tateS  recog- 
n^sTatequaUtyeqas  existing  between  the  States,  not  only  by  its  grants, 
but  also  by  its  reservations  of  power.  formed  a  Constitution 

In  the  Sotei,.  of  these  then ■  W»  'g  '•  '‘K™!.  to  he  doubted- 

3£  AMSfiS  ttS 

SSttUSS  BSSKU  .,.'.1  nnd  ....reign  M.  who  formed 
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it  ?  And  I  propound  to  Senators  who  maintain  the  doctrine  that  they 
have  the  right  to  inhibit  southern  men  from  emigrating  to  those  Terri¬ 
tories  with  their  property  the  question,  whether  that  is  such  an  adminis¬ 
tration  of  the  government  for  the  equal  benefit  of  all  these  sovereign, 
independent  States,  as  was  contemplated  by  the  act  of  their  union  ?  If 
it  be  said  that  such  prohibition  would  be  legally  inoperative  and  invalid, 
I  reply,  as  before,  that  the  same  result  would  be  accomplished  by  such 
legislation  indirectly,  as  if  it  were  legally  operative  and  valid  ;  and  that, 
therefore,  it  is  a  violation  of  the  spirit  of  our  government,  and  Constitu¬ 
tion. 

Why,  sir,  I  maintain,  and  if  it  should  be  my  fortune  to  be  called  before 
another  tribunal,  I  would  maintain  there,  that  an  express  provision  in  the 
Constitution,  interfering  with  the  exercise  of  the  equal  right  of  those  by 
whom,  and  for  whom  it  was  formed,  would  have  been  inconsistent  with 
that  elementary  principle — the  equality  of  right,  which  is  the  basis  upon 
which  the  Constitution  rests,  and  that  it  would  for  that  reason  have  been 
invalid,  and  null,  and  void.  I  would  maintain  with  even  more  confidence, 
that  such  a  principle,  which  lies  at  the  very  foundation  of  the  Constitu¬ 
tion,  without  which  it  would  never  have  been  formed,  cannot  be  rendered 
ineffective  by  any  implication  of  power  derived  from  the  instrument  of 
which  it  is  the  basis  and  foundation. 

My  proposition  Is,  therefore,  that  the  equality  of  right  which  results 
from  the  sovereignty,  and  consequent  equality  of  the  States  at  the  time 
that  the  Constitution  was  formed,  and  which  lies  at  the  foundation  of 
that  Constitution,  cannot  be  destroyed  by  the  exercise  of  any  power, 
which  is  of  necessity  derived  by  implication  from  that  Constitution  ;  in 
other  words,  that  an  implied  power  cannot  destroy  an  elementary  princi¬ 
ple  of  the  very  Constitution  from  which  it  is  derived.  I  rest,  sir,  the 
opinion  which  I  entertain  as  to  the  equality  of  right  between  the  States 
upon  the  principles  I  have  stated,  and  the  observations  I  have  made. 

And  now  I  come,  secondly,  to  the  consideration  of  the  question  of  the 
power  of  Congress  to  prohibit  slavery  in  the  Territories,  with  reference 
to  the  sources  from  which  that  power  is  derived.  I  have  denied  the  ex¬ 
istence  of  the  power,  endeavoring  to  maintain  that  it  will  conflict  with 
a  principle  which  lies  at  the  foundation  of  the  Constitution — the  princi¬ 
ple  of  equality.  What  I  am  now  to  consider  is,  whether  that  power, 
looking  simpty  to  the  sources  from  whence  it  professes  to  be  derived,  can 
be  extended  to  the  purposes  to  which  it  is  intended  to  be  applied.  But, 
first,  there  is  an  obvious  error  which  it  is  important  to  correct.  In  the 
various  discussions  which  have  taken  place  upon  the  question  of  the  pow¬ 
er  of  Congress  to  prohibit  slavery  in  the  Territories,  all  those  who  havo 
argued  in  its  support,  have  considered  themselves  as  having  accomplish¬ 
ed  their  object,  when  they  have  shown  the  power  of  Congress  to  organize 
governments  for  the  Territories  of  the  United  States.  The}T  have  pro¬ 
ceeded  upon  the  principle  that  the  power  to  organize  those  governments 
(which  of  necessity  included  a  power  on  the  part  of  Congress  to  legis¬ 
late  over  the  Territories,  because  it  was  only  by  legislation  that  they 
could  be  legitimately  formed)  would  necessarily  extend  this  power  of  le¬ 
gislation  to  the  inhibition  of  slavery.  I  pray  gentlemen  to  consider 
whether  the  grasp  of  power  which  is  asserted  under  the  establishment  of 
this  legislative  authority  to  govern,  has  not  been  extended  beyond  its  le¬ 
gitimate  limits?  I  hear  it  said  that  Congress  has  the  power  to  prohibit 
and  therefore  will  have  the  power  to  establish.  I  hear  it  is  said  that 
southern  men  might  invoke  Congress  to  exercise  its  power  to  establish 
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slavery  by  removing’  any  obstructions  to  it,  and  that  the  power  to  pronibit 
is  correlative  with  the  power  to  establish.  Sir,  it  seems  to  me  that  a 
moment’s  reflection  will  convince  honorable  Senators  that  this  is  not 

true.  #  . 

In  the  first  place,  it  assumes  for  the  legislative  power  unlimited  extent ; 

it  asserts  a  power  of  unlimited  legislation  which  every  man  will  admit 
cannot  be  affirmed.  In  the  next  place,  looking  to  the  fact  that  the  legis¬ 
lation  of  Congress  results  in  the  establishment  of  a  law,  which  is  to  ope* 
rate  sub  graviori  lege ,  under  the  Constitution,  it  confounds  these  two  dis¬ 
tinct  and  opposite  powers — -a  legislation  by  Congress,  intended  to  facilitate 
the  enjoyment  of  a  right  which  is  derived  from  the  Constitution— and  a 
legislation  by  that  body,  the  effect  of  which  is  to  create  obstructions  in 
the  exercise  of  such  a  right.  All  will  I  think,  agree  that,  although  Con¬ 
gress  may  have  power  to  legislate  over  these  Territories,  it  is  not  neces¬ 
sarily  an  unlimited  power.  An  exercise  of  this  power,  will  occur  to  every 
individual  who  hears  me,  which  would  be  unquestionably  beyond  its  le¬ 
gitimate  limits.  It  would  not  be  within  the  competency  of  Congress,  to 
establish  a  despotism  in  those  Territories.  It  would  not  be  within  their 
competency  to  deny  to  any  man  within  these  Territories,  the  free  exercise 
of  his  religion.  It  would"  not  be  within  their  power  to  establish  within 
them,  the  system  of  Mexican  peonage.  The  power  then  is  not  unlimited. 

But  Congress  possesses,  in  many  instances,  the  power  of  affirmative  le¬ 
gislation  over  an  object,  without  having  the  power  to  legislate  over  it 
negatively.  You  can  pass  no  laws  abridging  the  freedom  of.  speech,  or 
of  the  press,  deny  to  no  accused  person  the  right  of  trial  by  jury,  nor  to 
any  person  in  the  common-law  courts,  where  the  matter  in  dispute  is. over 
t  wenty  dollars.  Now,  it  is  not  to  be  doubted  that,  to  facilitate  to  citizens, 
the  enjoyment  of  those  rights,  Congress  may  legislate  affir  matively,  a  - 
though  the  power  to  legislate  negatively  is  expressly  denied  by  the  Con¬ 
stitution.  This  may  serve  to  illustrate  the  position  for  which  I  contend. 
First,  that  the  proof  of  the  power  to  establish  a  government,  which  in¬ 
cludes  the  idea  of  legislative  power,  does  not  necessarily  extend  to  the 
power  which  is  asserted  in  this  discussion,  that  is  to  unlimited  power. 
Second,  that  Congress  may  have  the  power  to  legislate  affirmatively,  and 
might,  to  facilitate  the  exercise  of  a  constitutional  rtght — the  right  to  car¬ 
ry  our  slaves  into  these  Territories — be  legitimately  called  upon  or  sue 
legislation,  for  the  purpose  of  removing  any  obstruction  which  may  exist 
to  the  enjoyment  of  it,  while  the  power  so  to  legislate  as  to  create  obstruc¬ 
tions  to  the  enjoyment  of  it,  would  be  denied  to  that  bod}. 

Now  I  submit  to  the  Senator  from  Kentucky,  (Mr.  Clay,)  that  here  is. 
the  true  equivalent  of  which  he  is  in  search.  In  a  compromise  each  party 
may  retain  the  opinion  which  he  had  originally  formed.  He  is  not  re¬ 
quired  to  sacrifice  it,  but  he  is  required,  retaining  that  opinion,  to  yield 
some  portion  of  the  claim  which  he  asserts  under  it,  in  consideration  ot 
some  similar  concession  by  his  opponent ;  and  that  is  the  precise  state  oi 
things  to  which  we  are  brought  at  this  stage  of  the  discussion.  We  de¬ 
mand  admission  into  these  Territories,  with  our  property  of  every  descrip¬ 
tion.  We  assert  our  right  to  go  there.  The  North  denies  this  right,  re¬ 
sists  this  claim.  What  then  is  the  next  step  ?  The  North  asks  you ito 
legislate  for  the  purpose  of  enforcing  their  opinions.  We  asser*  ™\r 
right  to  ask  you  to  legislate  for  the  purpose  of  enforcing  ours.  Now, 
the  true  spirit  of  compromise  would  suggest  that  the  North  should  with¬ 
draw  her  demand  for  prohibition,  and  that  the  South  should  recede  from 
her  claim  to  protective  legislation.  Each  party  will  then  stand  upon  his 
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rights  as  he  asserts  them,  leaving  their  decision  to  the  common  judicial 
arbiter  of  the  Union.  I  repeat  to  the  Senator  from  Kentucky  that  in 
these  mutual  concessions  is  to  be  found  the  true  spirit  of  compromise ; 
that  it  is  the  equivalent  of  which  he  has  been  in  search. 

Mr.  President,  there  is,  I  believe,  another  and  important  error  upon  this 
subject.  It  is  the  source  of  the  violent  opposition  to  what  is  called  the 
extension  of  slavery,  which,  be  it  noted,  is  to  reduce  no  human  being  to 
bondage,  who  is  not  already  in  that  condition,  and  of  which  the  effect  is 
to  make  no  man  a  slaveholder,  who  is  not  already  a  slaveholder.  It  arises 
from  confounding  the  incidents  of  a  power  with  the  principal  power  itself, 
and  determining  upon  the  propriety  of  its  exercise  by  considerations  which 
belong  exclusively  to  the  incident.  It  is  this  which  produced  the  impas¬ 
sioned  declaration  of  the  Senator  from  Kentucky,  that  no  human  power 
could  compel  him  to  vote  for  the  extension  of  slavery  to  a  Territory  where 
it  did  not  now  exist. 

I  repress  the  feeling  which  such  a  declaration  excites ;  but,  sir,  it  is  a 
startling  inference  which  this  avowal  presents  to  the  mind.  What,  is  it  ? 
Slavery  pollutes  the  land  in  which  it  exists.  No  human  power  shall 
Induce  me  to  extend  this  pollution  to  a  soil  that  is  now  unstained  by  it. 
It  is  this  confusion  of  ideas — this  confounding  of  an  incident  with  its 
principal,  in  deciding  upon  the  propriety  of  exercising  the  principal  pow¬ 
er— this  belief  that  our  opinions  in  regard  to  slavery,  are  alone  to  deter¬ 
mine  the  mode  of  the  exercise  of  that  power — that  in  the  discharge  of 
our  public  duty  under  this  Constitution,  we  may  give  scope  and  operation 
to  our  own  peculiar  speculative  opinions — it  is  from  this  cause  that  what 
is  called  the  extension  of  slavery,  is  so  perseveringly  resisted.  Let  me 
explain.  If  it  is  shown,  or  admitted,  that  these  States  are  sovereign,  and 
therefore  equal ;  that  they  have  equal  rights  under  the  Constitution ;  that, 
in  order  to  the  enjoyment  of  these  rights,  it  is  necessary  that  Congress 
shall,  by  legislation,  remove  certain  obstructions  which  exist  in  the  Ter¬ 
ritories  of  the  United  States,  it  would  follow  inevitably  that  Congress 
would  be  bound  so  to  exercise  its  powers,  without  considering  the  ques¬ 
tion  of  the  guilt  or  innocence,  the  social  and  political  evils  or  benefits  of 
domestic  slavery.  Its  allowance  would  be  an  incident  to  the  principal 
power,  which  in  the  case  supposed  would  be  so  exercised  in  fulfilment  of 
the  injunctions  of  the  Constitution.  The  principal  object  would  be  to 
organize  a  government.  The  question  would  not  be,  whether  slavery 
should  he  allowed ,  but  whether  the  rights  of  an  American  citizen  should  be 
secured  in  these  Territories;  whether  a  slaveholder ,  because  he  was  a 
slaveholder ,  and  for  that  cause  alone ,  should  be  excluded  from  them  ?  If 
his  right  was  admitted,  and  it  became  necessary  to  remove  any  obstruc- 
tions  to  its  enjoyment,  the  removal  of  such  obstructions  would  be  an  in¬ 
cident  to  the  principal  power  which  was  exerted  in  affirmance  of  the 
right.  And  permit  me  to  say,  sir,  with  all  possible  respect,  that  if  this 
state  of  things  should  occur ;  if  the  constitutional  right  of  a  citizen  to 
remove  with  his  slave  property  to  a  Territory  was  ascertained,  and  any 
obstruction  to  the  enjoyment  of  that  right  should  appear  to  exist  there, 
he  who  would  refuse  to  exercise  the  power  with  which  the  Constitution 
has  invested  him  for  the  purpose  of  removing  these  obstructions,  would 
have  to  choose  between  his  fealty  to  that  Constitution,  and  the  indul¬ 
gence  of  his  own  speculative  opinions. 

[Mr.  B.  here  gave  way  to  a  motion  to  postpone  the  further  considera¬ 
tion  of  the  subject  until  to-morrow.] 
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February  12,  1850. 

Mr.  BERRIEN  resumed  and  concluded  as  follows : 

Mr.  President:  I  resume  tills  discussion  at  the  point  at  which  I  left  It 
yesterday,  submitting  to  the  Senate  only  one  or  two  remarks  accessary 
to  preserve  the  connexion  of  the  argument.  I  was  engaged  in  the  eliort 
to  demonstrate  that  Congress  had  no  power  to  prohibit  slavery  m  t  e 
Territories.  I  had  presented,  as  a  consideration  calculated  to  deny  to 
them  that  power,  the  constitutional  right  of  the  people  of  the  United 
States.  1  had  founded  that  right  upon  the  equality  which  was  the  ele¬ 
mentary  principle  of  the  Constitution,  and  deduced  it  from  t  le  sovereignly 
of  the  respective  States.  My  purpose  now  is  in  further  support  of  the 
negation  of  this  power  to  the  Congress  of  the  United  States  to  advert  to 
the  principles  of  international  law  applicable  to  a  question  like  this,  and 
then  briefly  to  trace  the  power  up  to  its  source,  according  to  the  several 
means  by  which  it  has  been  derived,  for  the  purpose  of  showing,  as  well 
upon  the  principles  of  international  law  applicable  to  a  community  oi 
interest,  as  by  reference  to  the  sources  of  that  power,  that  this  limitation 

is  a  necessary  result. 

It  is  said  by  Vattel: 

-  When  a  nation,  in  a  body,  takes  possession  of  a  country,  everything  »ha1 1  is  not ■  ^edamonff 
its  members,  remains  common  to  the  whole  nation,  and  is  called  public  property.  — Vattel,  p. 

109,  §  236. 

So  a  community  may  acquire  property  by  conveyance : 

«  All  the  members  of  a  corporation  (I  add,  all  the  citizens  of  a  State)  have  an ► 
to  the  use  of  its  common  property ;  but,  respecting  the i  manner^  *^in*fr0^ided  thJ  those  rege¬ 
neration  (as  the  State)  may  make  such  regulations  as  they  th: ink  P  &  communion  0f  pro- 

la  tions  be  not  inconsistent  with  that  equah  y  w  ic  i  g  _  forest  or  pasture,  either  allowing 
assigning  him  a  less  share  than  that  of  the  others. 

The  slaveholders  of  the  South  are  members  of  the  community,  having 
equal  rights  with  others.  You  cannot  exclude  them  from  the  use  of  the 
public  property,  which  is  common  to  all.  You  cannot  make  a  distinction 

to  their  disadvantage  by  the  prohibition  of  slave  labor.  ,  ,  , 

It  fa  unfortunate  for  the  argument  of  the  North,  that  the  siavenoiaerb 
of  the  South,  notwithstanding  the  sin  of  slavery  which  attach^to  the^ 
are  bv  vour  consent,  a  portion  of  the  community  of  the  United  b  tales 
They  S  You,  are  entitled  to  equal  rights.  They  with  you,  live  under 
this  Constitution,  with  the  full  right  of  using  all  the  means  which  they 
deem  necessary  for  the  enjoyment  of  that  portion  of  the  Union,  which 
hc  DOSsS  You  propose  to  do-what  ?  Not  to  exclude  them  from  this 
Territory  Oh  no  The  Territories  of  the  United  States,  gentlemen  tell 
us  are  open  to  the  South  as  well  as  to  the  North ;  but  you  propose  m 
the  very  words  of  this  author,  “to  make  a  distinction  to  their  di  sad  van- 
tace”  in  the  manner  in  which  this  public  and  common  property  sha  1  e 
usld  While  Z  “  keep  the  word  of  promise  to  the  ear,  you  break  it  to 
toe  hone  ”  You  tell  us-go  into  these  Territories  ;  they  are  free  to  you  as 
to  us  PBut  in  order  to  secure  to  yourselves  the  exclusive  enjoyment  of 
them,  you  make  a  distinction  to  our  disadvantage  the  inevitable  result  of 
which  vou  know  will  be  to  exclude  us  from  all  participation  in  that  en- 

joymenI.°UI  beg  Senators  to  consider  whether  this  ^Z'vZTToul 
power  in  relation  to  other  matters  than  s  avery.  Will  J  ® 
recollections  to  the  period  of  our  colonial  vassalage  to  Great  Britain . 
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Will  you  remember  the  series  of  laws  by  which  Great  Britain  sought  to 
limit  our  efforts  to  the  cultivation  of  the  soil — by  which  she  designed  to 
make  the  products  of  our  labor  exclusively  agricultural,  to  be  transported 
in  the  form  of  raw  materials  only  to  her?  Do  you  believe  that  you  pos¬ 
sess  such  a  power  as  that  in  the  territory  of  the  United  States?  If  you 
choose  to  make  California  altogether  an  agricultural  country,  do  you  be¬ 
lieve  that  you  could  inhibit  the  manufacturer  of  Massachusetts  from 
taking  out  and  erecting  and  working  his  machinery  there  ?  Do  you  be¬ 
lieve  that  you  could  inhibit  the  inhabitant  of  Maine  or  New  Hampshire 
from  constructing  his  ships  and  navigating  them  to  whatever  ports  he 
might  think  proper  ?  Could  you  forbid  one  branch  of  industry  or  another  ? 
You  have  just  as  much  and  no  more  right  to  make  a  distinction  to  the 
disad  vantage  of  Massachusetts,  New  Hampshire,  or  Maine,  by  inhibiting 
that  peculiar  industry  to  which  they  are  accustomed  to  direct  their  pro¬ 
ductive  labor,  as  you  have  to  make  a  distinction  injurious  to  the  people  of 
the  South,  by  requiring  that  labor  within  the  Territory  of  California  shall 
be  free  labor.  So  this  proposition  stands  upon  the  principle  of  the  law  of 
nations,  and  upon  the  authority  which  has  been  adduced. 

Now,  if  you  proceed  to  trace  this  power  up  to  its  source,  you  will  find 
that  it  is  ascribed,  in  the  first  place,  to  that  clause  in  the  Constitution 
which  authorises  Congress  to  make  all  needful  rules  and  regulations — not 
for  the  government ,  as  gentlemen  are  in  the  habit  of  quoting  the  clause — 
but  needful  rules  and  regulations  respecting  the  territory  or  other  property 
of  the  United  States  ;  and,  secondly,  to  the  proposition  that,  forasmuch  as 
this  public  property,  the  territory  of  the  United  States,  is  not  within  the 
jurisdiction  of  any  particular  State,  it  must  of  necessity  be  under  the 
control  of  the  United  States.  The  right  to  institute  these  governments 
is  traced  next  to  the  war-making,  and  finally,  to  the  treaty-making  power. 
A  very  brief  remark  upon  each  of  these  will  enable  me  to  pass  to  that 
portion  of  the  argument  upon  which  I  desire  more  particularly  to  address 
the  Senate.  It  is  scarcely  necessary  to  discuss  the  question  with  regard 
to  the  first  power.  The  whole  article,  as  well  as  the  particular  terms 
used,  manifestly  confine  the  power  to  be  exercised  to  the  property  of  the 
United  States— obviously  showing  that  the  power  to  control  and  regulate 
persons  cannot  be  deduced  from  the  power  to  make  rules  and  legulations 
respecting  property .  The  distinction  is  too  broad  to  escape  the  most  care¬ 
less  observer.  Again,  sir,  notwithstanding  the  confidence  with  which 
high  judicial  decisions  have  been  spoken  of,  I  venture  to  say  in  this  pre¬ 
sence,  that  this  power  has  never  yet  been  exercised — I  mean  the  power 
to  organize  a  territorial  government  under  this  clause  of  the  Constitution ; 
and  I  venture  further  to  affirm  that  there  is  no  judicial  decision — of  which 
political  essayists  write  so  flippantly— that  there  is  no  judicial  decision 
upon  a  question  at  issue  before  the  court,  in  which  this  power  is  ascribed 
to  this  source. 

With  respect  to  the  second  source  of  power,  that  because  it  is  not  in 
the  jurisdiction  of  any  particular  State,  therefore  it  must  be  in  the  juris¬ 
diction  of  the  United  States.  I  agree  that  if  we  could  trace  the  power 
with  distinctness  and  accuracy  to  no  other  source,  this  might  be  one  up¬ 
on  which  Congress,  in  the  exercise  of  its  power  to  govern,  consequent 
upon  the  right  to  acquire,  and  from  the  necessity  of  the  thing,  might  rely. 

With  respect  to  the  war-making  power,  unquestionably  territory  might 
be  acquired  by  conqest,  not  conveyed  by  treaty.  There  may  be  a  con¬ 
tinued  hostile  occupation  unsupported  by  a  treaty  of  cession,  which  may, 
by  lapse  of  time,  destroy  the  right  of  the  conquered  party,  the  right  pf 
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postliminium ,  and  therefore  the  fruits  of  the  conquest  may  be  enjoyed 
without  treaty.  In  that  state  of  things,  unqestionably,  as  to  territory  ac¬ 
quired  by  the  exercise  of  the  war-making  power,  the  power  to  govern  that 
territory,  would  be  deduced  from  t  he  same  source, 

But,  sir,  speaking  generally,  almost  universally,  wars  are  terminated 
by  treaty,  and  the  conquests  are  transferred  to  the  acquiring  power  by 
cession.  The  real  source  and  origin  of  this  power,  therefore,  are  to  be 
found  in  the  treaty-making  power,  and  its  derivatives.  It  might  be  im¬ 
plied  as  a  necessary  incident  to  the  power  to  make  treaties,  but  it  is  more 
generally  the  result  of  express  stipulations  made  in  the  exercise  of  that 
power.  I  shall  be  understood  by  a  brief  explanation,  and  by  the  applica¬ 
tion  of  it  to  the  case  before  us.  By  the  power  which  you  have  to  enter 
into  treaties  with  foreign  nations,  you  have  acquired  this  Mexican  terri¬ 
tory.  If  it  were  indispensable  to  you  to  resort  to  the  principle  that  the 
right  to  acquire,  gives  you  the  right  to  govern,  I  agree  that  the  right  might 
be  deduced  from  that  source.  But  this  is  not  necessary ;  for  there  is  in 
the  treaty  an  express  stipulation  for  the  exercise  of  the  power,  which  is 
equivalent  to  a  grant,  under  which  we  are  not  only  authorized  but  bound 
to  exercise  it,  since  treaties,  when  they  are  not  in  conflict  with  the  Con¬ 
stitution,  and  when  they  are  ratified  by  the  competent  authorities  of  the 
nation,  become  the  supreme  law  of  the  land.  In  those  treaties — in  all  of 
those  which  are  treaties  of  cession — the  right  to  receive  the  ceded  terri¬ 
tories  is  accompanied  by  the  express  stipulation  to  govern,  by  the  stipu¬ 
lation  to  protect  them  in  their  persons  and  in  their  property,  which  can 
alone  be  done  by  government.  The  power,  then,  to  govern  a  territory 
which  is  acquired  by  cession  from  a  foreign  nation,  is  a  power  deduced 
from  the  treaty  by  which  that  territory  is  acquired  ;  which  treaty,  upon 
its  ratification,  becomes  the  supreme  law  of  the  land. 

And  now,  sir,  I  think  you  may  see  what  is  the  reason  that  there  is  no 
express  grant  in  the  Constitution  to  organize  Territorial  Governments. 
That  reason  may  be  found  in  the  fact  that  there  was  no  necessity  for  its 
existence  there.  Cast  your  recollection  back  to  the  period  when  the  Con¬ 
stitution  was  adopted — consider  what  were  the  objects  upon  which  this 
power  to  organize  territorial  governments  could  be  exercised.  They 
were,  first,  the  unlocated  territory  of  the  United  States.  And  what  was 
that?  The  great  Northwestern  Territory,  the  subject  of  the  famous  or¬ 
dinance  of  1787.  Now,  in  respect  to  that  Territory,  it  was  a  portion  of 
the  State  of  Virginia,  subject  to  the  sovereign  law  of  Virginia.  While 
Virginia  held  it,  it  was  competent  for  her  to  organize  a  government  there  ; 
and  when  the  sovereignty  of  Virginia  was  transferred  to  the  Confedera¬ 
tion,  if  the  Confederation  had  had  the  power  to  receive  the  transfer,  the 
sovereign  power  which  had  been  theretofore  in  Virginia,  might  have  been 
exercised  by  the  Confederation.  There  is,  I  presume,  scarcely  a  lawyer 
of  the  present  day,  who  supposes  that  the  Congress  of  the  Confederation 
had  the  power  to  do  what  they  did.  But  validity  was  given  to  their 
act — not  by  the  act  of  Congress  adapting  the  mere  agency  provided  by 
the  ordinance,  to  the  state  of  things  which  existed  under  the  new  Consti¬ 
tution— hot  by  that,  or  any  other  act  of  Congress,  but  by  the  clause  of  the 
Constitution  which  declares  that  contracts  and  engagements  entered  into 
by  the  Government  of  the  Confederation,  should  be  obligatory  upon  the 
Government  of  the  United  States  established  by  the  Constitution.  Here, 
then,  was  a  contract  entered  into  between  Virginia  and  the  Federal  Con¬ 
gress,  which  was  rendered  valid  by  a  stipulation  of  the  Constitution  of 
the  United  States.  From  that  transfer  of  the  sovereignty  by  Virginia, 
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and  this  recognition  of  it  by  the  Constitution  of  the  United  States,  is  de¬ 
rived  the  authority  to  organize  governments  in  these  Territories.  When, 
therefore,  Congress  have  organized  governments  for  the  several  Territo¬ 
ries  parcelled  out  of  the  Norwestern  Territory,  they  have  not  acted  under 
the  power  which  you  are  now  calling  into  exercise,  but  under  the  power 
derived  from  the  transfer  of  the  sovereignty  of  Virginia,  and  the  provision 
of  the  Constitution  of  the  United  States  which  gave  validity  to  that  act. 

That  disposes  of  the  first  class  of  territorial  governments  organized  by 
the  United  States— those  in  the  Northwestern  Territory.  Now,  with  re¬ 
gard  to  the  second  :  that  is,  governments  which  have  been  organized  in 
Territories  which  were  heretofore  portions  of  different  States  oi  this  Union, 
which  were  unlocated  at  the  time  of  the  adoption  of  the  Constitution,  and 
which  have,  by  subsequent  cession,  been  transferred  to  the  United  States, 
precisely  the  same  principle  was  applicable  to  them,  as  in  the  case  which 
I  have  been  considering.  Georgia  ceded  to  the  United  States  an  extent 
of  territory,  which  now  constitutes  the  two  great  States  of  Alabama,  and 
Mississippi.  While  they  remained  under  the  sovereignty  of  Georgia,  it 
was  competent  to  her  to  have  organized  territorial  governments  within 
their  limits  ;  but  she  ceded  them  to  the  United  States,  and  transferred,  not 
merely  the  soil,  but,  by  the  express  terms  of  the  articles  of  cession,  the 
sovereignty  and  jurisdiction.  She  did  more.  She  stipulated  for  the  or¬ 
ganization  of  Territorial  Governments  within  those  Territories.  This 
was  therefore  sufficient  authority  for  establishing  territorial  governments 
in  the  Territories  of  Mississippi  and  Alabama.  Tennessee  was  territory 
ceded  from  North  Carolina  to  the  United  States,  and  was  in  like  condition. 

Then  there  remains  the  other  class  of  territorial  governments,  organized 
upon  territory  acquired  by  the  United  States  from  foreign  powers  ;  and 
for  the  organization  of  governments  within  those  Territories,  it  was  always 
competent  to  the  United  States  to  do  whatever  was  necessary,  for  the 
fulfilment  of  its  treaty  stipulations,  which,  by  the  act  of  ratification,  be¬ 
came  the  supreme  law  of  the  land. 

I  suggest  to  you,  then,  sir,  that  this  alone  furnishes  a  sufficient  expla¬ 
nation,  (without  resorting  to  the  supposition  that  our  ancestors  did  not 
anticipate  the  future  extension  of  the  limits  of  the  Republic,)  why  there 
was  no  express  power  to  organize  territorial  governments  contained  in 
the  Constitution— namely,  that  the  grant  of  such  power  was  wholly  un¬ 
necessary ;  that  with  regard  to  the  unlocated  territory  of  the  United  States 
—that  which  was  within  its  limits  at  the  time  of  the  formation  of  the 
Constitution — it  was  competent  for  the  government  of  the  United  States 
to  establish  governments  by  virtue  of  the  transfer  of  the  sovereignty  of 
Virginia,  and  the  recognition  of  the  validity  of  that  transfer  as  an  en¬ 
gagement  of  the  former  government,  by  the  Constitution  of  the  United 
States  ;  that  in  relation  to  territory  within  the  limits  of  particular  States, 
the  same  power  was  acquired  by  the  cession  and  transfer  of  sovereignty 
of  the  ceding  States.  And  with  regard  to  such  territory  as  should  be  ac¬ 
quired  from  foreign  nations,  it  was  competent  to  the  Government  of  the 
United  States  to  establish  territorial  governments,  in  virtue  of  treaty  stipu¬ 
lations  which  ti  ey  were  authorized  to  make,  and  bound  to  execute. 

I  have  endeavored  to  show,  sir,  that  the  power  which  it  is  proposed  to 
exercise,  and  the  exercise  of  which  these  resolutions  contemplate — the 
power  to  prohibit  slavery  in  the  Territories — is  not  one  which  can  be  de¬ 
rived  from  either  of  the  sources  which  I  have  stated,  and  that  there  is  no 
judicial  decision,  or  legislative  precedent  in  the  organization  of  territorial 
governments,  which  will  sustain  the  exercise  of  such  a  power. 
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But,  sir,  it  is  attempted  to  rest  this  assumption  of  authority  upon  cer¬ 
tain  legislative  precedents  unconnected  with  the  organization  of  the  ter¬ 
ritorial  governments.  It  is  said  that  Congress  can  prohibit  slavery  in  the 
Territories  in  the  organization  of  territorial  governments,  and  that  they 
have  already  exercised  this  power  in  several  instances. 

The  first  which  I  have  seen  stated  is  the  act  of  1798,  forbidding  the 
importation  of  slaves  into  the  Mississippi  Territory,  from  without  the 
limits  of  the  United  States.  If  Senators  will  recall  to  their  recollection 
the  discussions  which  have  been  had  upon  this  subject,  they  will  remem¬ 
ber  that  this  enactment  has  been  greatly  relied  upon  by  those  who  as¬ 
serted  the  existence  of  this  power,  and  urged  its  application  to  the  Ter¬ 
ritories  for  which  governments  have  now  to  be  organized.  They  will 
recollect  that  when  Congress,  in  1798,  prohibited  the  importation  of  slaves 
from  without  the  limits  of  the  United  States  into  the  Territory  of  Missis¬ 
sippi,  the  inhibition  in  the  Constitution  of  the  United  States,  which  for¬ 
bade  interference  with  the  importation  of  slaves  into  the  States,  under 
certain  circumstances  specified  in  the  clause,  until  1808,  was  still  in  full 
force. 

And  now,  the  point  of  inquiry  is  this  :  was  this  the  exercise  of  the  power 
which  you  now  contemplate,  or  of  a  totally  distinct  and  different  power  ? 
I  affirm  the  last.  Congress  has  power  to  regulate  the  foreign  and  domestic 
commerce  of  the  United  States.  The  power  to  inhibit  the  importation  of 
slaves  from  abroad  was  a  power  which  was  restricted  until  the  year  1808  ; 
and  the  exercise  of  that  power  in  1798  by  Congress  was  justified  upon  the 
ground  that  that  inhibition  did  not  extend  to  the  prohibition  of  the  im¬ 
portation  of  slaves  into  a  territory.  Those  who  choose  to  refer  to  the 
words  of  the  Constitution,  will  find  a  justification  of  Congress  in  these 
terms :  “  The  migration  or  importation  of  such  persons  as  any  of  the 

States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  year  1808.”  What  then?  Why,  simply  that 
Congress  was  not  inhibited  by  this  clause  of  the  Constitution,  in  their  ex¬ 
ercise  of  the  power  to  regulate  the  foreign  commerce  of  the  United  States, 
and  in  so  doing,  from  prohibiting  the  foreign  slave  trade  in  the  Territory 
of  Mississippi.  But  Congress  did  not  venture  to  exercise  the  power  to 
prohibit  the  settler  from  emigrating  to  the  Territory,  and  taking  his  slaves 
with  him,  for  domestic  purposes,  and  establishing  his  domicil  there.  The 
act  of  1804  prohibited  the  introduction  of  slaves  into  Louisiana,  from 
within  or  without  the  United  States.  The  act  of  1804  was  also  passed  an¬ 
terior  to  the  removal  of  the  inhibition  of  the  Constitution  against  interfer¬ 
ence  with  the  slave  trade.  This,  too,  was  in  the  exercise  of  the  same 
commercial  power  of  the  government,  which  was  not  confined  to  foreign 
commerce,  but  applies  to  the  interior  commerce  of  the  States  ;  and,  in 
passing  that  act,  there  was  an  express  reservation,  showing  the  intention 
of  Congress  to  confine  themselves  to  the  exercise  of  the  commercial  power : 
to  forbid  the  importation  of  slaves  into  those  Territories  for  the  purpose 
of  sale,  and  not  to  prohibit  their  introduction  by,  and  for  the  use  of  the 
emigrant.*  That  right  is  reserved.  The  right  of  the  settler  to  emigrate 
there  with  his  slaves  is  expressly  allowed.  The  acts  of  1807,  1818,  and 
1819,  everybody  will  at  once  understand,  were  acts  passed  for  the  purpose 
of  exercising  the  powers  just  then  relieved  from  the  fetters  which  the 
Constitution  had  imposed  upon  Congress,  restraining  it  from  inhibiting 
the  foreign  slave  trade. 

The  next  thing  to  which  we  are  frequently  referred  in  discussion  here, 
is  the  Missouri  compromise.  That  compromise,  we  are  told,  was  sustain- 
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ed  by  southern  as  well  as  northern  men ;  that  it  was  an  admission  of  the 
power  of  this  Government  to  inhibit  the  introduction  of  slavery  into  the 
Territories,  because,  by  it,  slavery  is  inhibited  north  of  the  prescribed  line  ; 
and  that  the  power  to  prohibit  it  any  portion  of  the  territory,  is  the  ad¬ 
mission  of  the  power  to  prohibit  it  in  all  territory. 

Mr.  President,  in  relation  to  that  subject,  I  take  it  for  granted  (I  was 
almost  about  to  say)  that  gentlemen  who  use  that  argument  do  not  deceive 
themselves  into  a  belief  that  the  power  which  was  exercised  in  the  Mis¬ 
souri  compromise,  was  understood  by  those  who  sustained  it,  to  be  in  any 
sense  within  the  Constitution.  In  what  was  considered  a  great  crisis, 
menacing  dangers  of  a  serious  nature,  they  felt  that  they  were  authorized, 
under  the  pressure  of  the  occasion,  to  assume  the  power  which  they  exer¬ 
cised,  relying  upon  the  good  sense,  intelligence,  and  patriotism  of  the  peo¬ 
ple  to  justify  the  assumption — a  power  which  the  Constitution  did  not 
confer,  and  which  the}7  had  no  specific  authority  to  exercise.  In  other 
words  sir,  I  consider  that  the  Missouri  compromise  was  admitted  under 
the  influence  of  the  principle  salus  publica  suprema  lex.  It  is  a  principle 
upon  which,  desiring  always,  as  far  as  it  may  be  in  my  power,  to  keep 
within  the  authority  of  the  Constitution,  I  should  not  hesitate  to  stake 
myself  in  a  case  like  that  which  was  then  presented,  or  like  that  which  is 
now  presented.  While  I  believe,  with  all  the  earnestness  and  all  the 
force  of  conviction  which  my  mind  is  capable  of  entertaining,  that  Con¬ 
gress  possesses  no  such  power  as  that  which  is  claimed,  yet,  if  I  could  see 
a  prospect  of  peace  by  consenting  to  a  line  of  division  on  the  two  sides  of 
w7hich,  these  conflicting  opinions  might  be  indulged  by  those  entertaining 
them,  without  disturbing  each  other,  I  would  cheerfully  commit  myself 
to  a  like  exercise  of  power,  with  a  perfect  understanding  that  I  had  no 
authority  to  do  so  upon  any  other  principle  than  that  which  I  have  stated. 

Now  sir,  if  the  power  which  we  are  considering,  to  organize  govern¬ 
ments  in  the  Territories,  cannot  be  deduced  from  either  of  the  three  first 
sources  to  which  I  have  referred,  but  is  derived  from  the  treaty-making 
power,  then  it  is  either  an  implied  power,  and  is  controlled  by  the  princi¬ 
ple  that  no  implication  can  destroy  that  elementary  principle  of  equality 
which  entitles  every  citizen  of  the  United  States  to  an  equal  participa¬ 
tion  in  the  territory  acquired,  or  it  is  an  express  power  derived  from  the 
stipulations  of  the  treaty  by  which  the  Territories  were  acquired,  and 
then  it  is  limited  by  the  terms  of  that  treaty  to  the  fulfilment  of  the  objects 
for  which  it  was  conferred.  It  is  a  power  which  is  conferred  in  terms  for 
the  protection  of  the  citizens  of  the  Territories  in  their  persons  and  pro¬ 
perty,  and  cannot  be  extended  beyond  those  limits  to  interfere  with  the 
essential  rights  .which  belong  to  every  member  of  this  Confederacy. 

Mr.  President,  that  I  may  not  unnecessarily  trespass  upon  the  time  of 
the  Senate,  I  will  now,  with  their  indulgence,  proceed  to  the  considera¬ 
tion  of  a  question  which  has  been  briefly  discussed  here  already  this 
morning  I  mean  the  question,  whether  a  citizen  of  the  United  States 
who  is  the  owner  of  slaves  has  the  right  to  remove  with  them  into  the 
Territories  of  the  United  Sfates ;  more  specifically  sir,  whether  a  citizen 
of  the  United  States  has  the  right  to  remove  with  his  slaves  into  the  Ter¬ 
ritories  of  California  and  New  Mexico  ? 

Now  sir,  as  a  general  proposition,  personal  property  attends  the  person 
of  the  owner,  and  carries  with  it  the  rights  which  appertain  to  him, 
wherever  he  may  happen  to  be.  But  it  is  said  that  slavery  exists  only 
by  virtue  of  the  positive  law  of  the  State  which  tolerates  it ;  that  it  can¬ 
not  exist  beyond  the  limits  of  that  State,  and  especially  that  it  cannot  do 
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so  In  the  Territories  of  California,  and  New  Mexico,  because  there  are 

existing  laws  there  which  inhibit  it. 

Sir,  if  it  be  possible,  with  the  indulgence  of  the  Senate,  to  show  that 
t h < ;se ?p ro posi  t i ons  are  untrue — that  neither  of  them  can  be  maintained 
we  shall  have  taken  away  from  those  who  deny  the  right  for  which  I  am 
contending  the  only  grounds  upon  which  they  have  hi  herto  attempted 
to  rest  it,  and  honorable  Senators  must  assign  some  new  reason  for  the 
denial  to  the  South  of  the  right  which  I  am  asserting— that  of  removing 
into  those  Territories  with  their  property  of  every  description. 

I  will  make  a  brief  remark  upon  each  of  those  propositions.  The  first 
of  them  is  that  slavery  exists  by  force  of  positive  law,  and  consequently 
can  only  exist  within  the.  limits  of  the  State  enacting  that  law.  Mr. 
President,  I  really  feel  some  hesitation  in  yielding  to  the  belief  that  it  is 
necessary,  in  the  presence  of  the  American  Senate,  to  repeat  that  this 
proposition  is  utterly  unfounded  in  historical  fact.  There  was  not  a 
British  colony  in  which  slavery  existed  and  Into  which  it  was  introduced 
by  authority  of  law .  Slavery  existed  in  every  one  of  the  British  Ameri¬ 
can  colonies,  without  being  sustained  by  statute.  Statute  laws  can  be 
found  regulating  a  pre-existing  slavery  ;  but  statute  laws  cannot  be  found 
authorizing  its  introduction.  What  then  ?  Slavery  does  not  depend  upon 
statute  laws,  because  it  existed  before  there  were  any  such  laws  author¬ 
izing  its  existence.  .  - 

In  Massachusetts,  slavery  existed  at  a  very  early  period,  without 
any  statute  authorizing  it.  Nay,  slavery  in  Massachusetts,  was  not 
confined  to  Africans.  The  aborigines  of  the  country  were  reduced  to, 
and  held  in  slavery,  and  were  shipped  from  their  ports  and  sold  as  slaves. 
How  then  ?  If  this  depended  upon  the  law  of  Massachusetts,  was  there 
any  such  law  which  authorized  the  reduction  of  Indians  to  slavery,  the 
transportation  of  them  to  the  West  Indies,  and  the  sale  of  them  there  f 
If  there  were  none,  did  the  vendors  mean  to  receive  the  purchase  money 
for  property  which  neither  under  their  own  laws,  nor  under  any  other, 
they  had  a  right  to  hold?  To  prove  this,  sir,  consult  their  own  wi iters. 

In  my  own  State,  slavery  did  not  exist  at  the  time  of  the  settlement  ot 
the  colony.  It  was  a  government  of  trustees,  instituted  for  liberal,  chari¬ 
table,  and  benevolent  purposes,  for  a  long  time  resisting  the  introduction 
of  slaves,  under  the  belief  that  the  labor  which  they  wished  to  carry  on, 
could  be  more  advantageously  conducted  by  white  men.  Experience 
taught  them  the  reverse ;  and  such  was  the  pressure  upon  that  govern¬ 
ment,  that  they  found  it  necessary  to  surrender  their  authority  to  the  mon¬ 
arch,  and  a  royal  government  was  established.  But  even  then  slave! y 
was  not  established  by  statute,  was  not  authorized  by  statute.  It  was 
many  years  after  slavery  existed  in  Georgia  that  you  will  find  the  first 
law  on  the  statute-book,  recognising  and  regulating  the  existing  mstitu- 

^  tion,  not  introducing  and  establishing  it.  .  .  . 

It  is  true  then,  in  regard  to  all  the  States  in  which  slavery  exists,  that 
there  w^s  no  law  authorizing  its  introduction.  It  depended  upon  some¬ 
thing  beyond  the  limit  of  the  State,  and  consequently  was  not  confined 
to  the  limits  of  a  State.  If  anybody  shall  desire  to  trace  the  history  ot 
the  introduction  of  slavery  into  the  United  States,  it  will  be  found  to  have 
resulted  from  the  cupidity  of  the  English  African  Company ;  and  those 
unfortunate  Africans  who  have  so  awakened  the  sympathy  ot  t  e  peop  e 
of  the  United  States,  especially  those  of  the  free  States,  that,  under  its 
influence,  they  are  ready  to  trample  upon  the  rights  of  others,  and  even 
upon  the  Constitution  itself,  will  be  found  to  have  been,  m  their  na  ive 
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land,  for  the  most  part,  in  a  state  of  the  most  abject  slavery.  It  might 
have  happened,  in  one  instance  out  of  a  thousand,  that  a  free  African  was 
subjected  to  the  violence  of  the  persons  engaged  in  the  slave  trade  ;  but 
I  say  upon  the  authority  of  a  writer  of  established  reputation— a  citizen 
of  a  free  State  (I  refer  to  Mr.  Bancroft’s  work  upon  the  colonies,  now 
open  before  me) — that  the  slaves  which  were  brought  from  Africa,  were 
persons  w  ho  were  convicted  of  crimes,  and  reduced  to  slavery  by  way  of 
punishment — persons  upon  whom  fines  were  inflicted,  and  who  were  sold 
into  sla^  er\  from  their  inability  to  pay  such  fines — and  persons  born  in  a 
state  of  slavery.  On  the  authority  of  the  same  writer,  I  state  that  three 
fourths  of  those  persons,  imported  from  Africa,  and  here  held  in  slavery, 
were  in  a  state  of  the  most  abject  slavery  in  their  own  country.  They 
were  the  slaves  of  petty  African  chiefs — they  and  their  children.  And 
then  the  sympathy  which  has  been  awakened  on  this  subject,  may  find 
some  allev  iation  by  pursuing  the  inquiry,  whether  the  slave  of  a  heathen 
chief,  in  a  barbarous  land,  has  much  cause  to  lament  his  removal  to  a 
Christian  community,  and  his  subjection  to  the  moderated  domestic  sla¬ 
very  which  exists  within  the  United  States  ?— whether  such  a  removal 
rendered  the  condition  of  the  transported  slave  so  much  worse  as  to  jus¬ 
tify  the  attempts  which  have  been  made  to  produce  an  excitement  that 
shakes  this  U  nion  to  its  centre  ?  I  was  speaking  of  the  proposition  which 
asserts  that  slavery  exists  only  by  law,  and  is  limited  to  the  State  in 
which  it  exists.  I  know  that  is  the  doctrine  laid  down  in  Massachusetts  and 
Connecticut ;  but  I  think  it  is  utterly  impossible,  with  all  the  respect  which 
may  be  entertained  for  the  learned  judges  by  whom  these  opinions  were 
pronounced,  for  any  man  to  read  the  reports  of  them  without  being  sen¬ 
sible  of  the  influence  (I  have  no  doubt  unconscious^)  operating  upon  the 
minds  of  the  judges  who  rendered  them,  from  their  own  particular  opin¬ 
ions  of  the  unlawfulness  of  slavery.  What  is  the  principle  laid  down 
there?  It  is  this;  that  a  slave,  when  he  escapes  from  his  master,  and 
comes  within  the  State  of  Massachusetts,  or  Connecticut,  is  to  be  deliver¬ 
ed  up  in  obedience  to  the  constitutional  provision  on  the  subject  of  fugi- 
tiv  e  slaves ;  but  that  a  slave  who  comes  with  his  master,  who  is  volunta¬ 
rily  brought  within  their  limits  by  that  master,  although  not  for  the  pur¬ 
pose  of  residence,  but  transiently  passing  through  that  State  in  the  ex¬ 
ercise  of  his  right  as  an  American  citizen — that  such  slave  is  instantly 
emancipated  from  the  bonds  of  slavery  in  which  he  is  held  in  the  State 
in  which  his  owner  dwells.  Sir,  when  it  becomes  necessary,  when  an  op¬ 
portunity  is  offered,  I  desire  that  that  question  should  be  decided  by  the 
supreme  judicial  tribunal  of  the  United  States.  I  agree  that  Massachu¬ 
setts  has  a  right,  as  a  sovereign  State,  to  prohibit  slavery  there,  and  she  has 
a  right  to  prevent  any  person  from  coming  and  settling  there  with  slaves  ; 
but  that  she  has  a  right  to  seize  the  slaves  of  citizens  of  the  United  States, 
passing  transiently  through  her  limits,  is  what  cannot  be  admitted  until  it 
is  affirmed  by  a  higher  tribunal  than  that  by  which  it  has  been  decided. 

Mr.  President,  the  true  proposition,  as  I  apprehend,  is  this :  slavery 
exits  in  the  State  in  which  the  owner  dwells — it  exists  out  of  the  State 
in  which  the  owner  dwells — once  existing,  it  exists  everywhere  until  it 
comes  within  the  limits  of  a  sovereignty  which  inhibits  it.  I  will  not 
trouble  the  Senate  with  reference  to  authorities ;  but  the  proposition  is 
so  well  laid  down  by  the  Supreme  Court  of  Louisiana,  that  I  present  to 
you  the  following  extract  from  it : 

Slavery,  notwithstanding  all  that  may  have  been  said  and  written  against  it,  as  being  unjust, 
arbitrary,  and  contrary  to  the  laws  of  human  nature,  we  find  in  history  to  have  existed  from  the* 
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earliest  ases  of  the  world  down  to  the  present  day.  In  investigating  the  rights  of  the  parties  now 
Swp  ^rmirt  it  is  deemed  unnecessary  to  inquire  into  the  different  means  by  which  one  part  of 
th^human^race^have  it^allages  become  the  bondmen  of  the  other  such  as  captivity,  being  the 

dfwn  af  the  municipluegu la  Hons  are  lot  also - 

biished  in  America  by  European  powers,  most  clearly  as  relates  to  blacks  and  Africans,  &c. 

After  stating  that  this  accounts  for  the  absence  of  any  legislative  act 
of  European  powers  for  the  introduction  of  slavery  into  their  American 
dominions,  the  Court  adds : 

“  If  the  record  of  any  such  act  exists,  we  have  not  been  able  to  find  any  trace  of  it.” 

Now  sir,  applying  this  doctrine  to  the  question  under  consideration’ 
persons  brought  to  the  United  States  from  the  coast  of  Airica  who,  ac¬ 
cording  to  the  laws  existing  there — for  there  are  laws,  and  classes,  or 
castes  even  in  that  barbarous  country— persons  who  were  m  a  state  oi 
slavery  there,  are,  upon  the  principle  of  the  decision  of  the  Supieme 
Court  of  Louisiana,  slaves  here ;  that  is,  the  relation  existing  bet  wee 
master  and  slave,  created  upon  the  coast  of  Africa,  continues  until  the 
latter  comes  within  a  Territory  whose  municipal  laws  prohibit  it. 

And  here  I  desire  the  attention  of  the  Senate  for  a  moment  to  that 
clause  of  the  Constitution  which  relates  to  the  delivery  of  slaves  and  to 
its  bearing  upon  the  particular  point  we  are  now  considering.  You  wi 
observe,  sir,  that  that  question  is,  whether  the  property  of  an  owner  in 
his  slave,  can  exist  beyond  the  limits  of  the  State  in  w  ic  tne  owner 
dwells,  and  under  the  authority  of  whose  laws  he  is  supposed  to  hold  it. 
The  clause  referred  to,  has  an  important  bearing  upon  this  question.  It 

is  in  these  words :  . 

“  No  person  held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 
shall  in  consequence  of  any  law  or  regulation  therein,  be  discharged  from >  such iserv.ce  or  labor, 
but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or  labor  may  be  due. 

Such  person  “  shall  not  be  discharged ,”  though  he  is  beyond  the  limits 
of  that  State,  under  the  authority  of  whose  laws  he  is  supposed,  and  un¬ 
der  that  authority  alone,  to  be  held  in  slavery.  Although  he  is  without 
the  reach  of  that  authority  by  which,  and  by  which  alone,  be  owes  ser¬ 
vice  and  labor  to  his  owner,  yet  still,  under  this  provision  of  the  Consti¬ 
tution  of  the  United  States,  he  shall  not,  in  consequence  of  any  law  or 
regulation  of  any  other  State,  be  discharged  from  such  service  or  labor. 
Why,  sir,  if  the  proposition  were  true  against  which  l  am  contending, 
that  the  slave,  whether  by  his  own  will,  or  by  the  act  of  his  master,  the 
moment  he  goes  beyond  the  limits  of  the  State  whose  laws  authorize  him 
to  be  held  in  slavery,  is  released  from  his  fetters— if  that  proposition  is 
true,  the  provision  of  the  Constitution  must  have  been  expressed  in  very 
different  terms.  It  would  not  have  been  necessary  for  the  Convention  to 
have  provided,  and  they  would  not  have  provided,  that  the  fugitive  should 
not  be  discharged  from  his  service  and  labor  m  consequence  of  a  law  ot  the 
State  into  which  he  had  escaped,  for  he  would  have  been  already  discharg¬ 
ed;  nor  that  he  should  be  delivered  up  on  claim  of  the  person  to  whom 
such  service  or  labor  was  due ,  for  they  could  not  have  recognize  fl  ~ 
ciple  that  it  was  in  fact  due,  as  the  mere  act  of  passing  the  boundary  ot 
the  State  in  which  he  was  held  in  slavery  would  have  released  him  from 
that  debt.  The  Convention  did  not  so  consider  the  matter.  They  held 
that  the  slave,  notwithstanding  he  did  get  beyond  the  limits  o  beStdte 
in  which  his  master  dwelled,  under  the  authority  of  whose  laws  he  was 
held  in  bondage,  was  still  a  slave ;  and  so  they  have  provided,  not  that 
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he  should  he  restored  to  a  service  and  labor  from  which  he  had  been  dis¬ 
charged  or  released,  but  that  he  should  not  he  discharged  or  released  from 
an  actually  subsisting  debt  of  service  and  labor  in  consequence  of  any 
laws  or  regulations  of  the  State  into  which  he  had  escaped,  but  should 
be  delivered  up  on  the  claim  of  that  party  to  whom  such  service  or  labor 
may  be  due— thus  recognising  an  actually  subsisting  present  debt  of  ser¬ 
vice  and  labor  beyond  the  limits  of  the  State  which  authorized  it. 

And  still  further :  although  the  slave  escaped  into  a  sovereignty  inhib¬ 
iting  slavery,  and  beyond  the  State  in  which  his  master  dwelled  yet  the 
Constitution  recognizes  the  owner’s  title,  even  in  t  e  sovereign  y  so  in 
hibiting  it,  to  that  property  derived  solely  under  the  laws  of  a  State  be¬ 
yond  whose  limits  the  slave  had  passed.  Now,  if  the  Constitution  of  the 
United  States  recognises  the  title  of  the  owner  not  merely  within  the 
limits  of  his  own  State,  as  has  been  the  argument  addressed  to  us  here, 
but  within  the  limits  of  sovereign  States  which  inhibit  slavery— if  I  have 
the  right  to  go  within  the  sovereign  State  which  so  inhibits  it,  and  claim 
my  property  which  I  hold  under  the  laws  of  my  own  an,  a.Ye  ^ 
question  to  propose,  which  I  ask  may  be  answered,  not  m  the  strile ;  oi 
debate,  nor  with  the  feelings  excited  m  a  contest  lor  victory  m  a  d  c  - 
sion  of  this  sort— nor  yet  to  me,  or  to  the  Senate  but  I  ask  every  Senator 
to  answer  it  to  himself,  in  the  quiet  retirement  of  his  closet,  commu  0 
with  God  and  his  own  conscience-//  the  Constitution  of  the  country  re¬ 
cognises  my  title  to  the  slave  within  my  State ,  beyond  my  ^e,  .  , 

a  sovereign  State  that  inhibits  slavery ,  does  it  forbid  does  it  deny  t 
within  a  territory  that  is  the  common  property  of  the  ni  e 
Mexican  laws  extinguish  it  there,  that  is  another  ques  ion  w  ici 

COConnectedS with  this  subject  of  the  recovery  of  fugitive  slaves  there .is 
one  consideration  which  in  due  time  will  probably  attrac  e  a  ? 
of  the  Congress  and  the  Government  of  the  United  Sta  es.  oo  ting 
the  obligation  which  the  United  States  have  assumed,  their  constitutional 
engagement  to  see  that  fugitive  slaves  shall  be  restore  o  eir,/Tnf  ’ 
and  to  the  decision  of  the  Supreme  Court  of  the  Unite  a  es 
provision  takes  the  subject  from  the  jurisdiction  of  t  e  severa  "  > 

thus  making  it  exclusively  an  obligation  on  the  part  o  e 
of  the  United  States,  one  which  they  alone  are  bound  to  because 

according  to  that  decision,  they  alone  have  the  power  to  u  1  ,  i 
become  a  question,  in  all  probability  before  a  great lapse  o  ,1  im<j  f 
far  the  Congress  of  the  United  States  is  or  is  not  oblige  ,  1  e>  0 
provide  ample  means  for  the  recovery  of  fugitive  slaves,  to  re  eem 
pledge  which  is  given  in  that  clause,  by  making  compensation  lor  tne 
slaves  who  are  prevented  from  being  restored  by  means  oi  mo  s  an  0 
unwarrantable  devices  which  obstruct  their  recovery  m  the  ree  a  e  . 

I  turn  to  the  consideration  of  the  existence  and  obligation  oi  Mexican 
laws  in  the  Territories  of  California  and  New  Mexico.  1  a  lsj 
second  point.  It  is  said  that  even  if  we  had  a  right  to  carry  our  s  aves 
beyond  the  limits  of  the  States,  and  if  these  rights  were  atten  aa  upon 
our  persons  wherever  we  go,  yet  that  when  we  come  within  t  e  imi  s  0 
California  and  New  Mexico  these  rights  would  cease,  because  t  ere  are 
there  Mexican  laws  which  forbid  slavery  within  these  limits,  and  t  a 
these  laws  are  obligatory  upon  us.  Sir,  it  is  easy  in  general  terms  to  as¬ 
sert  propositions  of  law  and  of  fact  which  it  becomes  very  difficult  to  es¬ 
tablish  when  the  proof  is  required.  The  proposition,  in  the  first  place,  is, 
that  the  laws  of  Mexico  forbid  the  existence  of  slavery ;  that  there  were 
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laws  of  this  description  existing  in  Mexico  at  the  time  of  the  transfer  of 
these  Territories  to  the  United  States.  Then  the  proposition  proceeds 
with  the  assertion  of  the  obligatory  power  of  these  laws  upon  us.  Tht 1 
first  is  in  some  sort  a  question  of  fact.  I  am  very  well  aware  of  the  de¬ 
cree  of  the  Dictator,  by  which  slavery  was  declared  to  be  abolished.  ] 
am  perfectly  aware  of  the  act  of  the  Mexican  Congress,  referring  to  the 
decree  by  which  slavery  was  again  abolished.  I  am  aware — and  that  is 
the  strongest  point  in  the  case  of  those  who  make  this  assertion — thal 
since  that  period  African  slavery  has  not  generally  existed  in  Mexico. 

And  now,  with  respect  to  the  first  of  these  decrees,  it  is  the  decree  o 
Guerrero,  appointed  a  dictator  for  a  special  purpose,  who,  in  the  exercise 
of  the  powers  which  were  then  conferred,  promulgated  this  decree  foi 
the  abolition  of  slavery.  That,  this  decree  had  no  binding  force  or  effi 
cacy,  it  requires  no  higher  evidence  to  show  than  the  subsequent  act  o; 
of  the  Congress  of  Mexico.  The  one  was  the  act  of  1829,  and  the  othei 
of  1837,  I  believe. 

Mr.  Davis,  of  Mississippi,  (interposing.)  Of  1829  and  of  1837. 

Mr.  Berrien.  The  Mexican  Congress  passed  its  act  in  1837.  Th( 
total  invalidity  of  the  decree  of  Guerrero  is  manifested  by  this  subsequem 
enactment  of  the  Mexican  Congress.  Guerrero  declared  that  slaver) 
should  not  exist — that  slavery  was  abolished.  That  was  in  1829.  Now 
in  1837,  the  Mexican  Congress  declares  that  slavery  shall  not  exist.  The 
question  which  I  have  to  propose  is,  if  the  decree  of  Guerrero  were  o: 
any  efficacy;  if  slavery  were  abolished  in  Mexico  by  force  of  the  deem 
of  Guerrero  in  1829,  what  slavery  remained  in  Mexico  in  1837  to  b( 
abolished  by  the  act  of  the  Mexican  Congress  ?  From  1829,  supposing 
Guerrero’s  decree  to  be  of  validity,  there  was  no  longer  a  slave  withir 
the  broad  limits  of  the  Mexican  territory.  How,  then,  was  it  that 
in  1837,  the  Mexican  Congress  found  it  necessary  to  decree  that  th( 
slavery  which  had  been  abolished  for  the  eight  preceding  years  shouk 
be  then  re- abolished,  and  that  provision  should  be  made  for  the  pay 
ment  of  the  owners  by  scrip  to  be  issued  by  the  Government  upor 
personal  valuation  ?  The  only  answer  I  think  which  the  most  fer 
tile  imagination  could  furnish  to  this  inquiry  is  that  which  is  to  be  de 
duced  from  the  very  anomalous  course  of  many  proceedings  of  that  Gov 
ernment.  But  again :  unless  it  can  be  shown  by  the  Constitution  oi 
Mexico  that  the  Mexican  Congress  was  invested  with  a  power  over  this 
subject,  I  pray  to  inquire  of  what  validity  could  their  act  have  been  ? 
understand  the  Mexican  confederation  to  have  been  formed  upon  the 
model  of  our  own-— that  it  was  an  association  of  States,  vesting  certair 
powers  for  federal  purposes  in  the  Mexican  Congress,  and  reserving  te 
the  several  States  those  powers  which  were  necessary  to  regulate  theii 
domestic  concerns.  I  have  also  understood,  not  merely  from  a  very  su¬ 
perficial  examination  and  limited  access  to  books  upon  this  subject,  but 
from  conversation  with  intelligent  persons  familiar  with  the  subject,  thal 
thg  power  over  this  subject  of  slavery  belonged  to  the  separate  States  oi 
the  Mexican  Republic,  and  not  to  the  confederated  Congress.  I  have 
looked  into  the  Constitution  of  Mexico,  the  only  one  to  which  1  have  had 
access,  without  being  able  to  discover  any  grant  of  power  by  which  this 
act,  which  is  strictly  of  a  domestic  character,  could  be  withdrawn  from 
the  jurisdiction  of  the  States,  and  vested  in  the  Mexican  Congress.  What 
would  be  thought  of  an  act  of  the  Congress  of  the  United  States  declar¬ 
ing  that  slavery  should  no  longer  exist  in  these  confederated  States  i 
But,  ex  gratia ,  admitting  the  authority  of  the  Mexican  Congress  to  pass 
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this  act,  look  for  a  moment  at  the  character  of  the  act,  its  terms,  and  pro¬ 
visions.  It  was  not  absolute,  but  conditional  emancipation  for  which  the 
act  provided — not  emancipation  from  its  date,  but  on  certain  specified 
conditions,  to  be  subsequently  complied  with.  This  act  shows  very  clearly 
that  the  decree  of  Guerrero  was  invalid,  was  mere  waste  paper,  or  else 
there  could  have  been  no  necessity  for  its  enactment.  But  it  did  not  de- 
1  clare,  even  if  the  Mexican  Congress  had  had  the  power,  an  emancipation 
which  they  designed  to  take  effect  eo  instanti  from  the  passage  of  the 
act,  since  they  provided  expressly  for  payment  to  the  owners ,  and  for  the 
ascertainment  of  the  value  of  the  emancipated  negroes ,  upon  appraisements 
founded  upon  personal  inspection.  Those  provisions  of  the  act  could 
never  have  been  carried  into  effect,  if  the  emancipation  had  been  imme¬ 
diate — if  the  negroes  had  been  allowed  to  leave  their  masters,  and  go 
wherever  their  inclinations  prompted.  What  was  necessary,  under  this 
act  of  the  Mexican  Congress,  to  allow  it,  for  the  purpose  of  the  argu¬ 
ment,  its  full  force  and  utmost  validity,  was,  that  the  negroes  to  be 
emancipated  should  be  appraised,  that  the  scrip  should  be  issued,  and  then 
that  the  certificate  of  emancipation  should  be  granted.  Until  this  was 
done,  the  condition  of  the  negro  was  not  changed.  He  was  still  subject 
to  the  dominion  of  his  owner,  and  to  the  inspection  of  the  appraiser. 
Otherwise,  the  terms  of  the  act  would  never  have  been  complied  with. 
But  it  is  said,  Mr.  President,  that  whether  these  laws  were,  or  were  not 
regularly  enacted,  still  the  fact  was,  that  they  were  respected  as  laws  by 
the  Mexican  people,  and  that,  upon  the  transfer  of  these  Territories,  they 
'must  be  so  considered  by  us ;  that  is  to  say,  in  other  terms,  that  we  are 
to  subject  ourselves  to  the  laws  of  a  foreign  nation,  whether,  in  point  of 
fact,  they  were  laws  of  that  nation  or  not.  That  is  the  proposition. 

Mr.  Webster,  (in  his  seat.)  Whether  it  were  part  of  the  actual 
code  under  which  men  lived  in  Mexico  at  the  time. 

Mr.  Berrien.  That  is,  in  other  words,  simply  whether  it  was  a  law 
operative  and  binding  upon  the  people  of  Mexico ;  which  is  the  manner 
in  which  I  have  stated  it.  Certainly,  the  strongest  evidence  in  favor  of 
the  existence  and  validity  of  this  Mexican  law  is  the  statement  which  I 
can  neither  affirm  nor  deny,  that  African  slavery  does  not,  in  fact,  exist 
there  ;  and  the  presumption  thence  arising,  that  its  abolition  has  been  the 
result  of  acquiescence  on  the  part  of  the  people  in  this  law.  Perhaps  this 
may  be  explained  by  the  fact,  that  African  slavery  did  not  exist  in  many 
)f  the  Mexican  States,  and  where  it  did,  was  easily  substituted  by  the  sys¬ 
tem  of  peonage.  What  I  mean  to  say  is,  that  we  have  no  evidenee  before 
is  to  show  the  authority  of  the  Mexican  Congress  to  enact  this  law — 
i none  to  prove  a  compliance  with  its  terms — nor  the  extent  and  motives 
pf  the  alleged  acquiescence  of  the  Mexican  people ;  and  that  these  are 
juestions  into  which  we  have  a  right  to  inquire  when  this  law  is  put  for¬ 
ward  in  our  tribunals  as  binding  upon  us.  This  right  exists  as  to  our 
)wn  laws,  and  must  a  fortiori  in  relation  to  the  laws  of  a  foreign  nation, 
f  a  territorial  legislature  should  pass  a  law  prohibiting  slavery  in  these 
Territories,  we  should  have  a  right  to  inquire  into  their  authority  to  enact 
t ;  and  surely  we  must  have  like  right  with  regard  to  the  laws  of  the 
Mexican  republic,  when  it  is  attempted  to  enforce  them  in  our  Territories. 

It  is  next  contended,  that  in  receiving  this  territory  we  have  entered 
nto  an  obligation  to  respect  the  laws  preexisting  there.  Sir,  I  apprehend 
his  is  not  true  in  the  extent  in  which  it  is  asserted.  The  principle  con- 
ended  for  is  said  to  have  been  sustained  by  the  decisions  of  the  Supreme 
Oourt ;  and  yet,  when  those  decisions  are  called  for,  we  are  uniformly  re- 
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ferred  to  a  solitary  case— that  of  the  American  Insurance  Company  vs. 
Canter,  reported  by  Cranch ;  in  which  the  proposition  is  said  to  be  laid 
down,  that  upon  the  acquisition,  either  by  conquest  or  cession,  of  a  foreign 
territory,  the  laws  of  that  territory  continue  to  exist  until  they  are  changed 
or  altered  by  the  laws  of  the  conquering,  or  acquiring  country.  Such  is 
the  statement  of  it  by  gentlemen  who  have  heretofore  relied  on  the  obli¬ 
gation  of  Mexican  laws  in  the  Territories  of  New  Mexico  and  California. 
In  answer  to  this,  I  have  to  say,  first,  that  this  was  a  mere  obiter  dictum , 
certainly  of  a  very  distinguished  man,  but  not  the  decision  of  the  court 
upon  any  question  at  issue ;  secondly,  that  it  was  affirmed  only  of  a  par¬ 
ticular  class  of  the  laws  of  a  conquered  or  ceded  country ;  and  thirdly, 
that  it  did  not  require  the  specific  and  separate  repeal  even  of  these  laws. 

I  will  trouble  the  Senate  with  a  brief  remark  on  this  subject.  Chief  Jus¬ 
tice  Marshall  did  not  affirm  that  all  the  laws  of  a  ceded  country  remain 
in  force  until  they  are  repealed  by  the  acquiring  country,  but  simply  that 
the  civil  and  municipal  laws,  those  which  relate  to  the  intercourse  be¬ 
tween  citizen  and  citizen,  did  so  continue  in  force  until  thus  abrogated. 
But  there  is  another  class  of  laws  recognised  by  the  learned  judge,  as 
well  as  by  every  judge  and  every  writer  upon  international  law,  who 
treats  upon  this  question  ;  and  that  is  the  public  or  political  law.  The 
public  or  political  law  of  the  ceded  country  ceases  to  be  of  force  eo  instanti 
upon  the  transfer,  and  all  that  is  left  is  the  civil  or  municipal  law  regulating 
intercourse  between  man  and  man.  And  then  the  point  of  inquiry  is, 
what  is  civil  or  municipal  law  ?  and  what  public  or  political  law  ?  \S  hen 
we  have  ascertained  that,  and  when  gentlemen  can  show  that  this  latter 
class  of  laws  is  embraced  in  the  proposition  on  which  they  rely,  they  will 
have  made  an  advance  in  the  discussion  on  this  subject,  which  they  have 
never  attained  in  any  of  its  previous  stages.  Chief  Justice  Marshall,  in 
rendering  the  decree  in  the  case  which  has  been  referred  to,  expressed 
the  opinion  which  I  have  stated,  as  deduced  from  international  law.  So 
in  the  case  of  Hall  us.  Campbell,  reported  in  Cowper,  which  grew  out  of 
the  conquest  of  New  Grenada  by  the  British  government,  a  similar  opinion 
is  expressed.  That,  also,  was  an  obiter  dictum ,  not  a  question  necessary 
to  the  decision  of  the  point  in  issue;  which  was,  whether  the  king  of 
England,  by  his  sovereign  power,  unconnected  with  the  Parliament  by 
the  mere  force  of  his  prerogative — could  do  certain  acts.  But  all  these 
authorities  make  the  distinction  which  I  have  stated  to  you  between  a 
public  or  political  law,  and  a  civil  or  municipal  law,  urging  the  continued 
operation  of  the  latter,  and  the  instant  cessation  of  the  former.  Then,  as 
I  have  said,  our  inquiry  is,  what  is  the  public  or  political  law  ?  Mattel 
gives  us  this  answer : 

“  Laws  are  regulations  established  by  public  authority,  to  be  observed  in  society.  All  these 
ought  to  relate  to  the  welfare  of  the  State  and  of  the  citizens.  The  laws  made  direct  y  with  a  view 
to  the  public  welfare  are  political  laws  ;  and  in  this  class,  those  that  concern  the  body  itself,  and 
the  being  of  the  society,  the  form  of  government— the  manner  in  which  the  public  authority  is  to  be 
exerted— these,  in  a  word,  which  together  form  the  constitution  of  the  State,  are  the  fundamental 
laws.  *  The  civil  laws  are  those  which  regulate  the  rights  and  conduct  of  the  citizens  among  them* 
selves.” — Vattel ,  p.  8,  §  29. 

In  pursuing  this  inquiry,  we  have  then  to  ascertain  whether  these  laws, 
on  which  slavery  in  the  United  States  depends,  are  of  the  one  character 
or  the  other,  in  order  to  determine  the  validity  and  efficacy  of  the  corres¬ 
ponding  laws  of  the  Mexican  republic,  and  their  power  to  control  the 
rights  of  an  American  citizen  going  to  those  Territories  with  his  slave 
property.  It  is  necessary,  therefore,  to  inquirk  what  is  the  relation  in 
which  slavery  stands  to  the  Constitution  of  the  United  States;  and  the 


25 


answer  seems  to  be,  that  slaves  are  recognised  as  property  by  that  instru¬ 
ment;  that  they  are  recognised  in  the  Constitution  of  the  United  States  as  a 
basis  of  representation;  that  they  are  recognised  in  the  same  instrument,  and 
have  been  constantly  acted  upon  by  Congress,  in  the  exercise  of  the  taxing 
power,  as  subjects  of  taxation.  If  it  be  said  that  this  recognition  is 
limited  to  the  States  in  which  it  exists,  the  answer  is,  that  even  then  it 
was  universal  at  the  date  of  the  Constitution.  But  beyond  this,  I  point 
gentlemen  to  that  clause  in  the  Constitution,  which  relates  to  the  surren¬ 
der  of  fugitive  slaves,  and  remind  them  that  it  is  recognised,  as  we  have 
seen  by  that  clause,  not  only  within  the  limits  of  the  State  in  which  a 
slave  owner  dwells,  but  beyond  it  ;  nay,  that  it  is  recognized  within  the 
limits  of  States  which  forbid  it  ;  and  that.,  being  thus  recognised  in  States 
which  allow  it,  and  in  those  which  prohibit  it,  in  the  free  as  well  as  the 
slave  States,  its  recognition  is  universal  in  every  State  of  the  L  nion. 
Then  the  inquiry  is,  whether  a  property,  thus  recognised  by  the  funda¬ 
mental  law  as  a  basis  of  representation,  as  a  subject  of  taxation,  as  an 
object  of  federal  protection — one  which  enters  into  all  the  operations  of 
the  Government ;  which  appears  here  in  this  chamber,  in  your  executive 
department,  in  your  supreme  judicial  tribunal  -T  which  pervades  your 
whole  institutions — the  inquiry  is,  whether  these  constitutional  provisions 
make  part  of  the  civil  law  of  the  United  States,  intended  merely  to  regu¬ 
late  the  conduct  of  man  and  man,  the  transactions  between  citizen  and 
citizen;  for  unless  this  is  so,  then  the  laws  ot  the  United  States,  whether 
organic,  or  secondary,  which  relate  to  slavery,  are  public  and  political 
laws ;  and  then,  unquestionably,  Mexican  laws  on  the  same  subject,  with 
whatever  authority  they  may  have  been  enacted  while  California  and 
New  Mexico  were  a  part  of  the  Mexican  Republic,  ceased  instantly  upon 
their  transfer  to  the  United  States  to  have  any  operation  or  effect. 

Mr.  President,  I  invite  the  attention  of  Senators  to  the  consideration  of 
another  question:  If  Congress  had  the  power  to  do  what  it  is  proposed  to 
do,  -would  it  be — I  do  not  say  expedient,  but  I  take  higher  ground,  and 
ask,  would  it  be  right,  proper,  and  consistent  with  good  faith,  to  exercise 
that  power  ?  In  the  discussion  of  the  resolution  particularly  applicable 
to  the  Distric'  of  Columbia,  I  was  struck  the  other  day  with  the  very  strong 
view  presented  by  the  Senator  from  Kentucky,  (Mr.  Clay,)  of  the  duty  ot 
Congress  to  abstain  from  the  abolition  of  slavery  in  that  Distiict.  V\  hile 
he  asserted  the  power,  he  still  maintained  that  Congress  could  not  in  con¬ 
science  and  good  faith  exert  it ;  that  its  exercise  was  forbidden  by  the 
honorable  obligation  incurred  by  the  acceptance  of  the  cession,  was  not 
necessary  to  the  fulfilment  of  the  purpose  for  which  the  powej  w  as  con¬ 
ferred,  and  was  inc(  nsistent  with  the  intent  of  the  parties  who  ceded  the 
territory  who  could  never  have  expected  the  abolition  ot  slavery  there, 
while  it  existed  within  their  own  limits. 

The  Senator  from  Kentucky  declaimed  upon  that  occasion  against  such 
a  violation  of  good  faith  under  the  influence  of  feelings  which  were  nat¬ 
ural  to  him,  from  his  own  personal  abhorrence  of  any  violation  of  con¬ 
science,  of  the  principles  of  good  faith  and  honorable  obligation.  I  enter¬ 
ed  fully  into  the  feelings  which  he  expressed,  without  being  able  to  con¬ 
cur  with  him  as  to  the  existence  of  the  power.  But  I  lelt  that  the  aigu- 
ment  of  my  friend  was  unansweraVde  in  its  application  to  the  exercise  of 
the  power  we  are  considering.  From  the  rich  storehouse  ot  his  mind  I 
propose  to  draw  the  argument  on  which  I  shall  now  rely,  and  from  his 
own  ample  armory  to  furnish  my^selt  with  the  weapon  which  I  will  wield 
in  this  friendly  strife. 
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Mr.  President,  I  recognized  in  the  full  force  which  the  Senator  from 
Kentucky  gave  to  the  annunciation  of  it,  the  obligation  imposed  upon 
Congress"  by  the  high  and  honorable  motives  which  he  urged,  to  abstain 
from  the  exercise  of  the  power  which  he  thought  the  Constitution  confer¬ 
red  upon  us  in  relation  to  the  District  of  Columbia.  I  differed  with  him 
as  to  the  effect  of  that  obligation.  He  thought  it  proved  the  inexpediency 
of  exercising  the  power.  To  me  it  seemed  to  disprove  its  existence.  He 
applied  it  to  the  mode  of  carrying  the  contract  into  execution.  I  thought 
it  was  part  of  the  contract  itself — that  the  spirit  and  intent  of  a  contract 
constitute  its  essence — and  that  the  great  object  of  proof  is  the  ascertain¬ 
ment  of  these.  1  could  not  bring  my  mind  to  believe  that  Congress  could 
derive  a  power  under  the  Constitution  to  enter  into  a  contract  to  do  that, 
which  was  contrary  to  conscience,  to  good  faith,  to  honorable  obligation, 
and  the  intent  of  the  parties  to  whose  detriment  it  would  operate. 

Mr.  Clay,  (interposing.)  Mr.  President,  if  my  friend  will  allow  me- — — - 

Mr.  Berrien.  Certainly,  sir. 

Mr.  Clay.  I  was  aware  perfectly  of  that  inference  which  might  be 
drawn  from  the  assertion  of  an  implied  faith  arising  out  of  the  nature  of 
the  transaction,  which  is  that  of  ceding  this  territory  by  Maryland  and 
Virginia.  But,  sir,  my  friend  will  recollect  that  this  implication  of  good 
faith,  restraining  the  exercise  of  power  in  consequence  of  its  being  con¬ 
trary  to  what  must  have  been  expected  and  could  not  possibly  have  been 
foreseen  and  apprehended  by  the  ceding  States,  was  limited.  If,  for  ex¬ 
ample,  the  only  ceding  State  now  existing  should  consent,  and,  moreover, 
if  the  people  of  the  District  should  consent,  and  compensation  were  made, 
then  there  would  be  no  implication  resulting  from  the  implied  faith;  and, 
therefore,  it  is  not  of  the  nature  of  an  inherent  portion  of  the  power ;  it 
is  a  thing  temporary  in  its  existence,  lasting  only  while  slavery  lasts  in 
Maryland,  and  terminating  when  consent  is  given.  It  is,  therefore,  in  its 
nature,  not  an  inherent  portion  or  an  intrinsic  portion  of  the  power,  but 
a  general  restraining  of  the  exercise  of  the  power,  in  consideration  of  the 
peculiar  circumstances  of  the  ceding  States  at  the  time  when  the  cession 
was  made.  That  is  the  view  I  intended  to  take. 

Mr.  Berrien.  Mr.  President,  in  the  statement  just  made,  the  Senator 
from  Kentucky  (Mr.  Clay,)  does  not  suggest  any  misstatement  of  his  ar¬ 
gument.  He  offers  an  argument  against  the  inference  which  I  had  drawn 
from  it. 

Sir,  the  proposition  is  this :  that  the  power  to  abolish  slavery  in  the 
District  of  Columbia  exists,  but  the  circumstances  under  which  the  ses- , 
sion  was  made  created  an  implied  obligation  not  to  exercise  it,  without 
the  consent  of  Maryland  and  Virginia  heretofore,  and  since  the  retroces¬ 
sion  of  Alexandria,  of  Maryland  alone.  I  have  said  that  if  this  obligation, 
dictated  by  conscience,  and  necessary  to  the  observance  of  good  faith, 
could  be  implied  from  the  circumstances  under  which  the  contract  was 
entered  into,  and  was  enjoined  by  the  spirit  and  intent  of  the  parties,  it 
formed  a  part  of  the  contract  itself,  and  did  not  merely  control  the  man¬ 
ner  in  which  the  rights  acquired  under  it  should  be  exercised.  Now,  the 
Senator  from  Kentucky  desires  to  qualify  his  argument  by  stating  that 
the  obligation  of  which  he  spoke  was  temporary  in  its  nature,  that  it  has 
ceased  as  to  Virginia,  and  only  operates  now  to  restrain  the  exercise  of 
the  power  without  the  consent  of  Maryland.  That  is  the  proposition  now. 

Mr.  Clay,  (in  his  seat.)  And  that  was  the  proposition  the  other  day. 

Mr.  Berrien.  It  is  now  sought  to  qualify  the  admission  of  an  implied 
obligation,  not  to  exercise  the  power  but  with  the  assent  of  the  ceding 
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States,  by  saying  that  it  was  in  its  nature  temporary,  by  reasserting  that 
c  only  restrained  the  mode  of  exercising  the  power — a  restraint  which 
be  assent  of  Maryland  would  now  remove ;  but  this,  in  my  judgment, 
oes  not  affect  the  controversy  between  us,  which  is,  whether  this  implied 
ibligation,  resulting  from  the  circumstances  stated,  was  or  was  not  part 
f  the  contract  of  cession,  or  whether  it  merely  affected  the  mode  in  which 
le  power  derived  from  it  was  to  be  exercised.  Now  I  have  supposed 
lat  what  is  done  under  a  contract,  and  in  conformity  to  it,  must  be  done 
1  virtue  of  the  contract  itself,  interpreted  according  to  its  spirit  and  in- 
mt — which  constitute  the  essence  of  the  contract — and  that  the  compe¬ 
tency  of  Maryland  to  assent  to  a  particular  mode  of  exercising  it  proves 
othing ;  because  if,  as  I  contend,  it  was  part  of  the  contract  itself,  it  was 
dually  competent  to  Maryland  to  release  any  right  acquired  under  it. 
luacunque  via  data ,  however,  whether  this  implied  obligation  operates 
)  the  annihilation  of  the  power,  or,  more  gently,  to  control  its  exercise, 
le  argument  equally  subserves  my  purpose ;  for  here  the  question  is, 
whether  the  exercise  of  a  power  to  prohibit  slavery  in  the  Territories 
rould  be  consistent  with  the  pledge,  mutually  given  and  received  by  our 
ithers,  of  equality  of  right  in  the  actual  possessions  and  future  acquisi- 
ons  of  the  United  States,  forbidding  a  distinction  (in  the  language  of 

Iattel)  to  the  disadvantage  of  any  portion  of  the  community.  You  may 
ive  the  power,  if  you  will  acknowledge  and  conform  to  the  obligation  of 
onscience  and  good  faith,  which  forbids  its  exercise. 

I  desire,  then,  to  propound  the  question  which  that  argument  affords : 
f  it  would  be  contrary  to  conscience,  to  good  faith,  and  to  the  implied 
higation  thence  resulting,  to  abolish  slavery  in  the  District  of  Columbia, 
'ithout  the  consent  of  the  State  of  Maryland,  the  only  remaining  one  of 
rie  ceding  States,  upon  what  does  that  obligation  rest  1  Why,  certainly, 
tpon  the  assumption  that  it  would  be  in  violation  of  the  spirit  and  intent 
•?  the  parties  at  the  time  when  the  cession  was  made.  Now,  sir,  revert 
i>  the  period  when  this  Constitution  was  entered  into — when  thirteen 
onfederated  States,  loosely  connected  together,  mutually  grasping  hSnds, 
i’ew  more  closely  the  bond  of  union  ;  and  now  tell  me,  do  you  believe — 
oes  any  man  believe — that  it  consists  with  the  spirit  and  intention  of  the 
tamers  of  that  instrument,  with  the  feeling  of  that  moment,  that  you 
nould  circumscribe  slavery  within  limits  within  which,  in  process  of 
ime,  it  could  no  longer  exist  ?  That  were  to  deny  to  us  the  privilege  of 
uercising  the  rights  with  which  we  came  into  the  Constitution,  in  the 
tanner  in  which  we  had  exercised,  and  were  exercising  them,  when  the 
institution  was  formed.  It  would  be  in  effect  to  say  to  us,  We  will  al- 
;] w  you  to  hold  slaves,  if  you  will  keep  them  within  your  present  limits; 
lit  in  the  future  acquisitions  which  we  make  of  Territories,  by  our  joint 
*id  equal  efforts,  even  of  such  as  are  fitted  to  your  own  peculiar  kind 
t‘  labor,  hands  off — slavery  shall  never  be  extended  with  our  consent ; 
te  banner  of  this  free  Republic  shall  never  wave  over  another  slave  State, 
blether  it  were  originally  free  or  slave.  If  this  proposition  had  been 
lade  to  our  fathers  in  that  Convention,  what  think  you  would  have  been 
leir  answer  ?  I  will  not  trust  myself  to  express  't.  Do  you  believe  that 
1  is  Constitution  would  have  been  formed  under  such  circumstances? 
formed  it  is ;  and  if  you  interpret  it  as  you  propose,  do  you  not  do  so 
bth  the  firm  conviction  that  you  are  giving  an  interpretation  to  it,  which 
i  contrary  to  the  intent  and  spirit  of  the  framers?  Do  you  believe  that 
i  is  consistent  with  the  principles  of  good  faith  ? — do  you  believe  that  it 
i  consistent  with  the  principles  of  eternal  justice?  If  you  feel  the  force 


of  the  obligation  which  they  impose  in  relation  to  this  portion  of  the  ter* 
ritorv  included  within  the,  ten  miles  square— if  rather  than  do  injury  to 
the  State  of  Maryland  by  the  abolition  of  the  institution  which  she  tole- 
rates  you  will,  with  noble  manliness  of  character,  fulfil  the  obligations 
which  rest  upon  you,  and  carry  out  that  contract  in  its  spirit  and  mtent- 
are  you  insensible  to  the  far  higher  and  more  solemn  obligations  which 
bind"  you  to  deal  in  the  same  spirit  with  that  great  charter  of  our  lib¬ 
erties^  which  this  Union  depends?— to  abstain  from  its  flagrant  and 
continued  violation,  which  may  result,  whether  deliberately  or  desperate¬ 
ly  in  rending  that  Union  asunder,  and  arming  brother  against  brother,  in 
civil  strife?  gTo  avoid  exciting  the  apprehensions  of  the  respectable  peo¬ 
ple  of  Maryland,  you  will  abstain  from  an  act  which  may  be  injurious  to 
their  interests— to  an  institution  which  she  cherishes ;  and  when  you 
come  to  act  on  a  larger  and  more  extended  theatre— to  deal  with  t.0 
opinions,  the  feelings,  and  the  interests  of  twenty  millions  of  people-wdl 
you  not  exercise  a  similar  forbearance  ?  Will  you  not  feel  that  the  m 
plied  obligation  which  conscience  enjoins,  and  good  faith  requires  yo  o 
fulfil  will  be  at  least  equally  as  imperative  as  you  felt  it  to  be  when  ab¬ 
staining  from  the  exercise  of  your  power  over  these  ten  miles i  square  . 

Mr.  President,  1  have  often,  m  the  course  of  my  life,  been  struc  y 
observing  the  different  estimate  which  men  make  of  questions s  01  light, 
and  wrong,  when  acting  personally,  or  representatively  lndividua  y,  or 
“  combination.  The  subject  was  forcibly  brought  to  my  mind  by  a  very 
eloquent  and  practical  discourse  which  I  heard  two  days  ago  in  pother 
wing  of  this  Capitol.  Its  object  was  to  show  the  fallacy  of  an  idea  en- 

tertfined  by  many,  of  the  diminished  guilt,  and  less f? el^fPf°  *he  earnert 
actions  which  were  committed  in  combination— of  the  belief,  the  earnest 
belief  of  individuals,  that  greater  guilt  and  a  higher  degree  of  responsi¬ 
bility  attached  to  them  for  acts  done  individually  than  for  the  same  acts 
doneyby  them  in  combination— that  the  guilt  m  the  latter  case  was  less 
than  in  the  former.  I  speak  with  great  respect  aad  wi'h  peHect  con- 
sciousness  that  it  may  be  as  applicable  to  myself  as  to  others  but 
seems  to  me  the  question  which  I  now  present  to  you  is  one  which  there 
is  not  an  individual  Senator  in  this  chamber  who  would  or  could  have 
addressed  to  him,  without  a  sense  of  insult  implied  by  the  inquiry. 

Here  were  thirteen  confederated  States  which  were  about  to  enter  mto 
this  Union.  They  had  different  interests — you  knew  it  ;  they  hafl  ch  - 
ent  modes  of  cultivating  their  land— you  knew  it ;  they  had  different 
modes  of  employing  themselves,  different  species  of  labor ;  they  agreed 
to  join  their  several  interests,  to  make  a  common  adventure,  a  great  ex¬ 
periment  of  the  capacity  of  man  for  self-government  Now  what  wa 
Fmplied  ?  There  was  a  community  of  interests  m  all  then-actual,  present 
public  possessions,  and  there  must  also  be  a  community  of  interest  in  all 
their  future  public  acquisitions.  Each  one  was  to  have  a  right  equ 
that  of  every  other  one,  to  enjoy  that  which  was  public  at  the  time  ;  each, 
equal  with  every  other  one,  was  to  have  the  right  to  enjoy 
was  to  be  acquired  thereafter.  You  could  not,  according  to  the  lavage 
of  Mattel,  in  the  disposition  of  any  property  that  might  be  ^e  resuU  o 
your  future  conquests  or  acquisitions,  make  a  distinction  to  the  disadi  a„ 
tao-e  of  any  ;  yet  here  is  a  perfect  readiness  to  do  so.  The  pressure  o 
obligation  sits  lightly  upon  you.  Now,  suppose  you  had  been  thirteen  in¬ 
dividuals,  instead  of  thirteen  confederated  States  ;  that  you  had  embar 
ed  common  property  in  a  common  adventure  and  in  pi ocess  of  ti  V 
had  made  acquisitions  in  reference  to  which  the  majority  of  you  shou 
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determine  to  have  a  particular  mode  of  employment,  which  necessarily 
excluded  the  minority:  would  you  have  felt  yourselves  at  liberty,  with  a 
property  belonging  equally  to  all,  to  exercise  your  power  in  such  manner 
as  to  withdraw  a  portion  of  the  property  from  the  common  use  of  all  the 
members — to  employ  it  in  such  a  manner  as  that  a  part  of  the  concern 
would  be  necessarily  excluded  from  all  participation  in  it  ?  If  you  thought 
that  the  interest  of  the  concern  was  such  that  you  considered  yourselves 
under  the  necessity  of  doing  so,  would  j-ou  not  feel  the  obligation  to  com¬ 
pensate  all  that  portion  of  your  associates  who  were  thus  injured  by  the 
distinction  made  to  their  disadvantage  ?  Would  you  not  feel  that  you 
were  under  an  obligation  as  honest  men  to  make  this  compensation,  and 
to  regulate  it  by  agreement  with  them  ?  Could  you,  consistently  with 
your  sense  of  duty,  deprive  them  of  their  full  and  perfect  right  to  enjoy 
their  portion  of  the  common  property,  to  use  it  in  the  mode  in  which  they 
had  been  enjoying  it  from  the  time  when  the  association  was  formed  up 
to  the  period  when  you  determined  to  introduce  this  new  regulation  ? 
Could  you  find  it  consistent  with  your  sense  of  duty,  with  your  notions  of 
honesty,  with  your  respect  for  your  reputation,  as  men  of  integrity — couid 
you  find  it  consistent  with  these  principles,  thus  to  deprive  your  associates 
of  their  rights,  without  an  adequate  compensation  ? 

Well  now,  sir,  I  find  it  impossible  to  distinguish  between  the  two  cases. 

I  know  that  I  shall  be  told,  as  I  have  been  told  before,  We  do  not  object  to 
your  coming  into  the  Territories,  but  you  must  not  carry  any  negroes  there. 
Then  you  object  to  our  using  our  share  of  the  public  property  in  the  mode 
in  which  you  know  we  were  using  our  own  property  at  the  time  we  en¬ 
tered  into  a  union  with  you,  and  in  the  manner  in  which  we  bad  declared 
our  intention  to  use  it. 

Suppose  this  property  divided  into  parts,  and  a  portion  assigned  to 
every  individual  citizen  of  the  United  States  :  you  would  not  exercise  your 
power  by  interfering  with  the  right  of  the  citizen  to  use  that  property  as 
he  thought  proper,  as  he  was  accustomed  to  use  his  other  property  ;  and 
if  you  would  not,  in  the  event  of  a  division  among  all  the  citizens  of  the 
United  States,  how,  when  he  comes  to  claim  an  undivided  interest  in  it, 
as  common  to  all  of  us — how  can  you  control  his  right  to  use  that  undivided 
interest  in  the  manner  in  which  he  has  used  his  other  property  ?  Why, 
if  you  seriously  believe  that  slavery  is  a  stain  upon  the  land  where  it  ex¬ 
ists — that  it  will  pollute  the  soil— that  you  cannot  dwell  among  slave¬ 
holders — if  this  be  your  real  belief,  make  a  partition  of  the  country.  We 
did  not  urge  this  association ;  we  yielded  to  urgency.  We  do  not  urge 
the  common  enjoyment  of  the  common  property  ;  now  make  your  parti¬ 
tion.  The  stain  which  slavery  imparts  to  that  portion  of  the  soil  which 
is  left  to  us — if  stain  it  w  ould  be— we  will  wipe  off  by  the  conduct  of  those 
who  inhabit  it.  Take  your  own  portion  from  it,  and  at  the  expiration  ot 
any  time  you  may  propose,  examine  the  statistics  of  crime,  to  see  it  they 
are  more  or  less  favorable  in  the  free  or  slave  territory. 

Sir,  I  heard  the  other  day  a  statement  from  the  Senator  from  New 
York,  of  the  appropriation  of  the  surplus  revenue  which  fell  to  the  share 
of  that  State  to  the  purpose  of  public  education  ;  that  there  is,  I  believe 
he  said,  a  school  house  at  the  distance  of  every  twenty-five  or  six  hundred 
yards — aviry  mile  and  a  half — along  the  public  roads  ;  and  that  the  school¬ 
master  is  at  home,  not  abroad,  in  the  State.  Certainly,  sir,  this  is  a  very 
gratifying  statement,  but  it  exhibits  what  I  must  consider  a  most  extraor¬ 
dinary  fact.  I  believe  in  the  benefits  resulting  from  the  cultivation  of  the 
human  mind. 
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Mr.  Butler,  (interposing.)  If  the  Senator  from  Georgia  will  allow  me, 
I  would  suggest  the  propriety  of  the  Senate’s  adjourning  over  to  another 
day,  to  give  the  Senator  an  opportunity  to  finish  his  argument.  I  per¬ 
ceive  that  he  is  fatigued. 

Mr.  Berrien.  I  am  very  much  indebted  to  the  Senator,  but  I  will  close 
speedily,  and  prefer  to  finish  now. 

I  was  struck  by  the  fact,  that  in  a  State  where  the  means  of  education 
are  so  multiplied— where  they  are  in  the  reach  of  everybody — while  in 
my  own  State,  the  sparseness  of  the  population  forbids  the  establishment 
of  such  numerous  schools,  I  was  struck  by  the  fact  that  on  comparing  the 
population  of  the  States,  and  the  quantum  of  crime  in  the  one  State  with 
that  of  the  other,  you  will,  I  incline  to  think,  find  that  crime  and  educa¬ 
tion  have  gone  together  ;  that  the  increase  of  knowledge  has  been  an  in¬ 
crease  of  the  power  of  devising  the  means  by  which  crime  can  be  perpe¬ 
trated.  It  is  a  melancholy  fact,  if  it  is  so,  and  yet  it  is  a  fact  which  I 
believe  will  appear  by  a  comparison  of  the  statistics. 

Mr.  Dickinson,  (interposing.)  The  honorable  Senator  includes,  I  doubt 
not,  the  city  of  New  York.  He  should  recollect  that  that  is  the  great  en- 
terpot  for  all  the  emigration  from  Europe. 

Mr.  Berrien.  I  wish  it  were  possible  to  give  to  that  consideration  the 
effect  which  the  Senator  desires.  I  am  very  sensible  that  a  large  deduc¬ 
tion  ought  to  be  made  on  that  account — but  I  believe  the  balance  will 
still  be  in  our  favor,  even  with  the  superincumbent  weight  of  the  dread¬ 
ful  sin  of  slavery,  which  is  understood  to  lead  to  all  manner  of  iniquity. 

Mr.  Seward,  (interposing.)  I  will  relieve  the  Senator  from  all  difficulty 
or  misapprehension  on  this  head,  at  a  proper  time.  I  am  prepared  to 
show  by  the  statistics  that  the  result  is  different. 

Mr.  Berrien.  I  desire  to  say  a  word  or  two  in  conclusion.  I  am  in¬ 
quiring  whether,  if  this  power  existed,  it  would  be  expedient  upon  the 
part  of  this  Government  to  exercise  it.  I  have  endeavored  to  show  that 
it  would  be  inconsistent  with  the  principles  of  good  faith.  But  it  is  said 
that  it  may  be  properly  exercised,  because  the  South  has  had  advantages 
which  are  greater  than  those  of  the  North.  The  South  has  exercised,  it 
is  said,  a  greater  degree  of  influence  in  the  councils  of  the  nation  than 
the  North.  Now,  sir,  as  the  South  is  not  numerically  superior  to  the  North, 
if  it  appears  that  a  greater  degree  of  influence  has  been  exercised  by 
them,  it  must  be  owing  to  some  circumstance  upon  which  it  would  not  be 
quite  modest  for  a  southern  man  to  dwell. 

But  a  debtor  and  creditor  account  has  been  opened.  It  is  said  that  the 
South  has  participated  more  largely  than  the  North,  in  the  Territories 
that  have  been  acquired.  That  argument  was  pressed  by  the  Senator 
from  Massachusetts  (Mr.  Webster)  upon  a  former  occasion,  and  has  been 
repeated  now.  I  desire  to  advert  to  it,  because  I  know  that  it  is  one 
which  has  had  its  effect  upon  the  minds  of  the  people  of  the  free  States, 
and  has  been  often  and  publicly  urged.  It  is  said  that  Louisiana,  Florida, 
and  Texas — that  all  the  foreign  acquisitions  have  been  made  for  the  be¬ 
nefit  of  southern  States  ;  I  speak  of  the  Territories  acquired  from  France, 
and  Spaiq,  in  addition  to  Texas.  Well  now,  sir,  these  are  charged  to  the 
South  as  having  accrued  to  her  benefit.  Against  this  I  protest.  Louisi¬ 
ana  was  acquired,  not  at  the  instance  of  the  South,  but  at  the  instance 
and  especially  for  the  benefit  of  the  great  Northwest.  It  was  at  the  ur¬ 
gent  instance  of  the  people  of  the  valley  of  the  Mississippi,  who  required 
the  outlet  to  that  extensive  region  of  country,  though  certainly  the  ac¬ 
quisition  was  for  the  benefit  of  the  whole  country.  It  suffices  for  my 
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purpose,  that  it  was  not  particularly  for  the  benefit  of  the  South.  Nay, 
sir,  though  we  welcomed  the  acquisition  as  a  great  common  benefit,  yet 
we  found  the  labor  of  its  inhabitants  devoted  to  the  same  purposes  as 
our  own,  and  a  necessarily  increased  production  diminished  the  value  of 
our  products.  To  the  South,  therefore,  this  acquisition  was  by  no  means 
peculiarly  beneficial.  Neither  was  Florida  acquired  with  a  particular  view 
to  the  interests  of  the  South.  A  body  of  Indians  in  that  Territory,  under  the 
control  of  the  Spanish  Government  and  its  agents,  were  the  source  of  con¬ 
stant  dissensions  and  embarrassment  to  the  Government  of  the  United 
States.  It  was  not  for  the  gratification  of  Georgia,  Alabama,  and  Missis¬ 
sippi,  that  Florida  was  finally  purchased,  but  to  remove  a  source  of  con¬ 
stantly  recurring  difficulty  between  our  Government  and  that  of  Spain,  and 
to  remove  a  body  of  people  who  were  habitually  committing  aggressions 
which  had  to  be  repelled  ;  so  that  neither  the  acquisition  of  Territories 
from  France  or  Spain  is  justly  chargeable  to  the  Southern  States.  With 
regard  to  Texas,  I  hardly  know  what  to  say  of  it  until  some  disposition 
shall  be  made  of  that  subject  at  the  present  session,  as  I  hope  there  may 
be.  Until  this  is  done,  I  do  not  know  what  constitutes  Texas,  or  to  whom 
a  great  portion  of  territory  which  she  claims,  will  belong.  1  was  opposed 
to  the  acquisition  of  Texas,  though  desirous  to  recall  a  body  of  our  own 
people  to  the  fold  from  which  they  had  wandered  ;  and  I  have  yet  to  learn 
that  its  acquisition  has  been  particularly  beneficial  to  the  State  which  I 
inhabit,  or  to  any  of  the  neighboring  States.  On  the  contrary,  I  believe 
that  the  Senators  from  Florida  would  be  able  to  inform  us,  that  the  val¬ 
ue  of  the  public  domain,  as  well  as  of  private  property,  in  that  State,  has 
been  greatly  depreciated  by  the  admission  of  Texas  into  the  Union. 

Now,  Mr.  President,  what  is  said  to  us  upon  this  subject,  and  what 
seems  to  me  to  reconcile  our  fellow-citizens  in  the  free  States  to  what, 
speaking  with  great  respect,  I  consider  to  be  a  very  great  injustice,  is  the 
distinction  which  is  taken  as  to  the  rights  of  the  slaveholder  within,  and 
without  the  States.  We  are  told  that  you  will  not  destroy  the  compro¬ 
mises  of  the  Constitution.  Sir,  the  stipulations  in  regard  to  slavery,  are 
compromises  just  as  much,  and  no  more  than  any  other  stipulation  in  the 
Constitution.  They  are  stipulations,  without  which,  the  inhabitants  of  the 
slaveholding  States  would  never  have  come  into  the  Union — without 
which  they  would  not  have  been  parties  to  the  Constitution.  But  you  say, 
we  will  not  destroy  these  compromises  ;  we  will  not  abolish  slaver}'  in  the 
States ;  there,  we  will  respect  your  rights,  but  beyond  that  you  have  no 
right  to  carry  your  slaves  ;  the  compromises  of  the  Constitution,  do  not 
extend  to  the  Territories  of  the  United  States. 

Now,  sir,  this  disposition  to  observe  the  obligations  of  the  Constitution, 
and  not  to  interfere  with  our  rights  to  our  property  within  the  States,  is 
good  as  far  as  it  goes.  You  will  not  interfere  with  our  rights  in  the  States, 
because  you  have  neither  the  power  nor  the  pretext  of  power  to  disturb 
them  there.  And,  sir,  I  must  be  permitted  to  say  that  I  never  did,  and  do 
not  now,  share  the  apprehensions  of  some  of  my  southern  friends  on  this 
subject.  I  do  not  believe  that  you  would  disturb  slavery  there,  even  if 
you  had  the  power  to  do  so  to-morrow.  I  do  not  believe  you  would 
do  it  within  any  time  that  I  can  anticipate.  I  believe,  though  you  may 
not  have  ascertained  it  by  your  own  experience,  that  you  have  done  so  by 
the  testimony  of  others,  that  the  products  of  slave  labor  cannot  be  obtain¬ 
ed  by  the  labor  of  the  white  man.  I  believe  that  you  feel  the  necessity 
of  that  slave  labor,  from  a  conviction  that  its  products  are  indispensable 
to  you.  I  believe  that  it  furnishes  too  largely  the  material  for  your  manu¬ 
factories,  that  it  contributes  too  extensively  to  the  basis  of  your  com- 
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merce,  to  permit  you  to  abolish  it  if  you  had  the  power.  I  feel  entire 
confidence  upon  that  subject.  It  is,  as  you  profess  to  believe,  and  your 
press  and  your  political  writers  assert  to  you,  a  deadly  sin ;  but  you  con¬ 
sole  yourselves  by  the  reflection,  that  so  long  as  it  remains  within  the 
slave  States,  it  is  not  your  sin,  but  ours ;  that  we,  and  not  you,  are  re¬ 
sponsible  for  it.  You  believe  that  it  is  our  sin,  and  not  yours,  and  that,  if 
you  tolerate  it  there,  you  do  so  under  an  obligation  imposed  upon 
you  by  those  who  have  gone  before  you ;  or  that  it  is  a  matter  beyond 
your  control,  and  therefore  not  within  the  scope  of  your  responsibili¬ 
ty;  to  which  is  to  be  added  the  consideration  that  it  is  a  profitable 
sjn — more  profitable  to  you,  than  to  ns,  in  the  ratio  in  which  a  manu¬ 
factured  article  is  worth  more  than  the  raw  material.  But  if  sla¬ 
very  goes  into  the  Territories,  and  thereby  retards  the  acquisition  of 
the  political  supremacy  to  which  you  aspire,  then  it  is  a  grievous  sin, 
which  you  are  obliged  to  share  with  us,  as  the  penalty  of  your  insensi¬ 
bility  to  your  own  political  interests. 

Mr.  President,  I  am  not  disposed  to  protract  these  observations.  There 
are  various  subjects,  to  several  of  which  I  would  gladly  have  directed 
the  attention  of  the  Senate  ;  but  the  length  to  which  these  remarks  have 
already  extended  admonishes  me  to  bring  them  to  a  close.  I  desire  now 
merely  to  say,  that  I  have  addressed  you  on  this  occasion  under  the  influ¬ 
ence  of  a  sincere  and  anxious  desire  to  avert  the  dangers  which  threaten 
us.  I  have  not  been  disposed  to  indicate  to  you,  what  course  it  may  be 
proper  for  the  southern  States  to  adopt,  if  you  persist  in  measures  which 
they  believe  to  be  in  violation  of  their  rights.  I  have  only  to  to  say  to 
you  upon  that  subject,  that  always  the  advocate  of  moderate  counsels, 
broug  ht  up  at  the  feet  of  one  who  had  perilled  life  and  fox  tune  in  the 
achievement  of  our  liberties,  accustomed  from  boyhood,  to  reverence  the 
Constitution  by  which  they  are  secured,  to  estimate  beyond  ail  calculable 
value,  the  Union  which  constitutes  us  one  people,  I  owe,  nevertheless,  a 
duty  to  my  own  State,  which  I  will  endeavor  to  fulfil.  I  hope  to  return 
to  that  people,  bearing  to  them,  the  evidence  of  your  disposition  to  pre¬ 
serve  the  peace  and  harmony  of  the  Union.  I  know  their  devotion  to  it. 
For  myself,  I  do  not  hesitate  to  say  that  disunion  is  an  idea  which  even 
in  imagination  I  cannot  fully  realize.  In  moments  of  despondency,  it 
floats  before  my  mind,  as  a  shapeless  vision,  to  which  I  can  give  no  dis¬ 
tinct  form,  dimly  exposing  to  my  view  in  the  background,  the  horrors  of 
anarchy,  and  civil  commotion.  1  could  not  draw  the  dividing  line  by  any 
effort  of  imagination  of  which  I  am  capable — I  am  not — within  the 
broad  limits  of  the  State  in  which  I  dwell,  I  do  not  believe  there  is  a 
single  advocate  of  disunion ;  but  that  which  the  understanding  cannot 
devise,  which  the  imagination  cannot  conceive,  desperation,  produced  by 
a  sense  of  injustice,  may  accomplish.  I  pray  that  it  may  be  averted. 
My  best  efforts  shall  be  employed  to  avert  it.  I  do  not  indicate  the  course 
which  Georgia  will  pursue,  if  the  measures  which  you  propose  are  car¬ 
ried  into  execution.  That  is  for  her  people  to  determine ;  and  I  am  but 
one  of  these.  I  can  only  say  that  the  rights  and  the  interests  of  that 
people  are  mine ;  that  they  are  endeared  to  me  by  a  thousand  recollec¬ 
tions  which  can  never  be  obliterated  ;  that  I  cannot  separate  myself  from 
a  gallant  and  patriotic  people,  the  protectors  of  my  infancy,  who  have  in 
manhood  extended  to  me  a  generous  and  unwavering  confidence  which 
commands  all  my  gratitude.  Beneath  the  soil  of  Georgia,  the  ashes  of 
my  parents  and  of  my  children  repose ;  and  there,  too,  my  own  must 
shortly  rest.  Whether  in  weal  or  wo,  the  lot  of  her  people  shall  be  mine. 


